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= JourRNAL is published 
to advance sound thinking in 
the field of insurance law re- 
lating to Life, Health and 
Accident, Fire and Casualty, 
Automobile, and Negligence. 
and to review unfolding de- 
velopments of interest and im 
portance. Thus the JourNAI 
presents timely articles on 
pertinent subjects of insur- 
ance law, digests of recent 
decisions, comments on pend- 
ing legislation, reviews of 
legal articles in contemporary 
publications, and other fea- 
tures reflecting the changing 
scene of insurance law within 
its scope of coverage. 

In the interest of stimulating 
current thought and frank 
discussion of significant rele- 
vant topics in insurance law, 
the pages of’the JouRNAL are 
made freely available. Be- 
cause of this open policy of 
expression, no editorial re- 
sponsibility is assumed for the 
ideas and opinions set forth. 
On this basis contributions 
are invited. 
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Some problems which arise regarding— 


Gifts of Life Insurance 


by ALAN LOTH 


i THE INSURED cannot change the 
beneficiary of his life insurance, he can- 
not give it away.’ This is not because life 
insurance cannot be given away, but because 
the beneficiary has acquired a vested in- 
terest which the insured is powerless to dis- 
turb. The beneficiary must join in a gift 
of such a policy. If the insured alone at- 
tempts to give away what he has irrevocably 
vested in the beneficiary, he accomplishes 
nothing. The donee, being a mere volunteer, 
acquires no rights superior to those which 
have vested in the beneficiary. Therefore, 
decisions which permit the insured to give 
away the insurance all deal with policies 
which permit him to change the beneficiary. 
In the discussion which follows, such right 
is assumed. 


A Mere Expectancy 


If the policy permits the insured to change 
the beneficiary, the latter has no vested 
rights. Such beneficiary’s interest is vari- 
ously termed a mere expectancy, a contin- 
gent interest, or a right subject to being 
divested during the life of the insured. He 
has no such unalterable status as will pre- 
vent the insured, who pays’ for and owns 
the insurance, from giving it to someone else. 
Unless the beneficiary has added rights aris- 
ing from some other source,’ his position 
is analogous to that of an heir-apparent or 
legatee of a living person, who is free to 
dispose of his property at his pleasure. The 
proposition that the beneficiary has no vested 
rights in the insurance is the basis for all 
the decisions allowing the insured alone to 
give it away. 


Life Insurance as Property 


Some cases do hold that life insurance is not 
“property” which can be the subject of a 





1 Sovereign Camp W. O. W. v. Downing, (Mo.) 
201 S. W. 591. Cf. note 26, where donee has 
vested rights, which disable insured from fur 
ther disposition. 

2 Mutual Life Ins. Co. v. Franck, (Cal.) 50 P. 
(2d) 480; wife given policy by divorce decree 
settling property rights becomes more than a 
mere beneficiary; and husband cannot give 
policy to second wife. See also note 26. 
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See “‘Who’s Who in This Issue,” 
page 574 


gift.* These are founded on concepts of life 
insurance no longer prevalent. Usually they 
involve assessments which the company col- 
lects for certain limited classes of relatives 
and is powerless to pay to others. But the 
modern view of life insurance is stated by 
Justice Holmes as follows: 


Life insurance in our day has become one of 
the best recognized forms of investment and 
self-compulsory saving. So far as reasonable 
safety permits, it is desirable to give life insur- 
ance policies the ordinary characteristics of 
property.—Grigsby v. Russell, 222 U. S. 149. 


And Smith v. Pacific Mutual Life Ins. Co., 
(Neb.) 265 N. W. 534, points out that the law 
of gifts has been “somewhat relaxed in later 
years to keep pace with growing business 
conditions”, to permit gifts of life insurance. 
One characteristic of “property” is the 
capacity to be given away. Life insurance 
is, in absence of statute, “property” which 
can be pledged or assigned for a consid- 
eration. One case‘ holds that it loses that 





3 Brown v. Grand Lodge, (Ia.) 45 N. W. 884; 
Penn Mutual Life Ins. Co. v. MulWwaney, (Ia.) 
265 N. W. 889. 

“Penn Mutual Life Ins. 
supra. 


Co, v. Mulvaney, 
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attribute of “property” when a gift is in- 
volved, but does not point out how, when 
or why this transformation occurs. That 
view is unsound. Practically the unanimous 
current of authority permits the life insur- 
ance policy to be the subject of a gift.’ In- 
deed, practicallv all the cases here considered 
support that rule, even when they hold that 
no gift was made. For if the gift was im- 
possible, there would be no inquiry into its 
sufficiency. 


Insurance policies are merely special forms 
of contracts or choses in action. The policy 
being a chose in action, the gift is tested by 
the local law applicable to gifts of non-nego- 
tiable instruments generally; and if sufficient 
by that test, the donee is invested with full 
right to the proceeds.* In short, the suf- 
ficiency of a gift of life insurance depends 
on the general law of gifts." 


A “Complete” Gift 


No executory or incomplete gift can be en- 
forced. That is true as to all gifts because 
they lack consideration, and the owner is 
therefore not obliged to recognize or com- 
plete them. Consequently, all the elements 
of a completely executed gift must be shown.’ 
These are: (a) an intent to give now rather 
than later on; and (b) some act putting the 
property beyond the control or recall of the 
donor (i. e., a delivery or assignment). 
Whether these elements exist is a fact ques- 
tion, often fraught with much difficulty. 
Especially where either constructive or 
physical delivery is recognized, the result 
in any given case may be utterly unpre- 
dictable. Decisions as to what is a “deliv- 
ery” are as flexible and uncertain as any in 
the whole field of law. One optimistic 
court has said that “there is no difficulty in 
the law” as to gifts of life insurance.* This 
must mean that the difficulties, which are 
certainly frequent, arise in -the application 
of the law to the facts; for it is true that the 

5 Petty v. Mutual Benefit Life Ins. Co., (Ia.) 
15 N. W. (2d) 613; Provident Mutual Life Ins. 
Co. v. Bennett, — F. Supp. —:; Smith v. Pa- 
cific Mutual Life Ins. Co., supra; Travellers 
Ins. Co. v. Grant, (N. J.) 33 Atl. 1060; Metro- 
politan Life Ins. Co. v. Clanton, (N. J.) 73 Atl. 
1052; Bennett v. Rosboungh, (Ga.) 116 S. E. 
788; Ponlain v. Sullivan, (Mass.) 30 N. E. (2d) 
848; Shannahan v. Shannahan, (Fla.) 173 So. 
902; 38 C. J. S. 838; 47 A. L. R. 738; 6 Couch, 
Cyc. Ins. L. (1931) 5269; 2 Appleman, Ins. 
L. & P. 382, 384; notes 6, 7, 8, infra. 

* Travellers Life Ins. Co. v, Grant, supra; 
Smith v. Pacific Mutual Life Ins, Co., supra; 
2 Couch, Cyc. Ins. L. 5269. 

™ First Nat’l Bank v. Liberty Tr. Co., (Md.) 
134 Atl. 210. 

8 LoEsti v. Manning, (Cal.) 13 P. (2d) 1002; 
38 C. J. S. 838; 47 A. L. R. 738. 

® Ratsch v. Rengel et al., (Md.) 23 Atl. (2d) 
680. 
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sufficiency of the gift is controlled largely 
by the circumstances of each case.” Ele- 
ments which, in one setting, show merely 
a design to make a gift in the future, may, 
in other circumstances, show a presently 
executed gift. For example, if a man with 
his policy in his hand talks of giving it to 
his wife, but keeps it, he is almost certainly 
only expressing a future plan. But if he 
does not have the policy, and especially if 
she has it already, the same words can show 
an immediate seanglatn gift. 


A “Present” Gift 


If the claim of a gift first comes to light 
after the insured dies, courts are prone to 
look on it with suspicion; and every gift 
which is challenged will prevail only if all 
its elements are satisfactorily proved." Per- 
haps the most important fact, and often the 
most difficult to prove, is an intent to give 
now, rather than the expectation to do so 
later. If the court will find such present 
intent to give irrevocably, it will usually 
strain to find some sufficient delivery, and 
may even hold that the intent is a construc- 
tive delivery. But if it finds only a gratui- 
tous talk or promise of later generosity, it 
will hold that even a physical transfer of 
the policy is given merely to have the re- 
cipient keep it for the insured, and is not 
a “delivery” at all. Many transactions have 
been held invalid as gifts, even after the 
insured has expressed a desire or intention 
that the claimant have the insurance, has 
shown her the policy, and has even asked 
the company to make her the beneficiary, 
but has not followed up the talk by getting 
anything done. Such facts are held mere 
evidence of a plan to make a future gift, nox 
an intent’to execute one now.” But where 
the insured acts unequivocally, his intent to 
make a present gift is apparent, and his acts 
can fairly be held a delivery or assignment 
of the policy, the gift is uniformly sustained,” 





% 38 C. J. S. 840. 

1 LoEsti v, Manning, supra; Travellers Ins. 
Co. v. Grant, swpra; 38 C. J. S, 838; 8 Couch, 
Cyc. Ins. L. & P., sec. 2214. 

12 Beck v. Beck, (Tex.) 90 S. W. (2d) 284; 
Weaver v. Weaver, (Tll.) 55 N. E. 338; Carpen- 
ter v. Carpenter, (Mass.) 116 N. E. 494; Garner 
v. Bemis, (Fla.) 87 So. 426; Spurlock v. Spur- 
lock, (Ky.) 111 S. W. (2d) 443; Smith v. Loco- 
motive, etc., Ins. Ass’n, (Ga.) 76 S. E. 44; Burn- 
ham v. Prudential Life Ins. Co., (Mass.) 3 N. E. 
(2d) 754; Kelly v. McDonald, 83 S. W. (2d) 
414; Equitable Life Ins. Co. v. Kitt, 29 F. 
Supp. 260; 8 Couch, Cyc. Ins. L. & P., sec. 2214. 

13 Provident Mutual Life Ins. Co. v. Bennett, 
— F. Supp. —; New York Life Ins. Co. v. 
Christie, (W. Va.) 177 S. E. 865; Brajovich v. 
Metropolitan Life Ins. Co., (Minn.) 248 N, W. 
711; Peel v. Reibel, (Minn.) 286 N. W. 345; 2 
Appleman, Ins. Law 382; see also notes 15, 16, 
18, supra. 
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except by those courts which hold that where 
the policy fixes the mode of assignment or 
change of beneficiary, that method is also 
required to make a valid gift. This excep- 
tion is hereafter discussed. 


Delivery of the Policy 


Of course, a delivery or its equivalent must 
be shown; for intent alone, even though 
plain, will not suffice to pass title, unless 
accompanied by at least “symbolical” or 
“constructive” delivery, or an assignment. 
Retention of control of the property nega- 
tives the delivery, and makes the gift diffi- 
cult and usually impossible to prove.“ This 
is because a gift cannot ever be complete 
or effective against the donor, or anyone 
else, if the property remains at the disposal 
of the donor; he must divest himself of it. 
Delivery of the policy is sometimes held to 
require everything necessary for delivery 
of a deed; but it is usually enough if the 
donor does anything which is unequivocal 
and is appropriate to the circumstances and 
the nature of the property involved.” 


If the policy is not delivered, an assignment 
sufficient to pass title to it, as by a convey- 
ance, is almost uniformly upheld as the 
equivalent of such delivery.” <A few states, 
apparently because of statutes, require botha 
written assignment and a delivery, so that 
even delivery alone is not enough.” The 
majority rule is that an oral assignment is 
as good as one in writing.“ But an oral 
assignment is obviously dangerous and un- 
satisfactory. It is usually difficult to prove, 
and even more difficult to show as a present 
rather than a future gift. Obviously, these 
difficulties may become quite*insurmountable 





144 Weaver v. Weaver, (Ill.) 55 N. E. 338; Con- 
necticut Mut. Life Ins. Co. v, Field, (N. J.) 98 
Atl. 643; Metropolitan Life Ins. Co. v. English, 
291 F. 577; Spurlock v. Spurlock, (Ky.) 11 S. W. 
(2d) 443; Beck v. Beck, (Tex.) 92 S. W. (2d) 
284; Smith v. Locomotive, etc., Ins, Ass’n, (Ga.) 
76 S. E. 44; Freund v. Freund, (Ill.) 75 N. E. 
925; 38 C. J. S. 839. 

18 Smith v. Pacific Mutual Life Ins, Co., (Neb.) 
265 N. W. 534; Travellers Ins. Co. v, Grant, 
(N. J.) 33 Atl. 1060; Peel v. Retbel, (Minn.) 
286 N. W. 345; Imler v. Williams, (Ark.) 117 
S. W. (2d) 1053 (all held sufficient); Weaver v. 
Weaver, supra, and Conn, Mut, L. Ins. Co. v. 
Field, supra (held insufficient). 38 C. J. S. 839, 
840; 2 Couch, Cyc, Ins. L. & P. 5269. 


% Petty v. Mutual Benefit Life Ins, Co., (Ia.) 
15 N. W. (2d) 613; New York Life Ins. Co. v. 
Christie, (W. Va.) 177 S. E. 865; 38 C. J. S. 839. 

1 Steele v. Gethins, (Ga.) 42 S. E. 253; Ben- 
nett v. Rosbourgh, (Ga.) 116 S. E. 788; 47 
A. L. R. 739, note; 38 C, J. S. 838. 

138 C. J. S. 839, 47 A. L. R. 739; Ratsch v. 
Rengel, (Md.) 23 Atl. (2d) 680; First National 
Bank v. Liberty Trust Co., (Md.) 134 Atl. 210. 
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after the insured’s death, especially in states 
where that event makes the donee an in- 
competent witness. 


Where the subject of a gift is an interest in 
group insurance, the master policy is not 
subject to delivery or control by any indi- 
vidual member. In such case he can give 
away his insurance if, but only if, he deals 
with his own certificate sufficiently to make 
a gift of it, as the chose in action which 
represents the insurance.” 


Though this seems to have been attempted, 
it seems obvious that one cannot give the 
insurance to himself,” for there must be 
two parties to a gift. It has been suggested 
that the gift can be made by will,” but this 
seems inaccurate. The rule that no testa- 
mentary disposition of property constitutes 
a gift inter vivos applies with full force to 
life insurance.” However, a will may serve 
to confirm an executed gift and afford proof 
that it was accomplished.” 


Changing the Beneficiary v. 
Making a Gift 


Some authorities seem to treat a gift as a 
form of changing the beneficiary. Actually 
the two are very different. Treating them 
as interchangeable will often cause confu- 
sion and difficulty. Since the transactions 
are essentially different, courts are begin- 
ning to see that rules governing change of a 
beneficiary do not apply to gifts.* To change 
the beneficiary is to leave the policy the 
property of the insured, subject to his fur- 
ther disposition, and to give the new bene- 
ficiary merely the same non-vested status 
as the old one. When the insured changes 
a beneficiary, he merely executes a power, 
without exhausting it, and does not transfer 
the property.” But if he makes a gift, he 





1” Equitable Life Ass. Soc. v. Kitt, 29 F. Supp. 
260; LoEsti v. Manning, (Cal.) 13 P. (2d) 1002; 
Brajovich v. Metropolitan Life Ins. Co., (Minn.) 
248 N. W. 711. Peel v. Reibel, (Minn.) 286 
N. W. 345; Cody v. Mutual L. I. Co., 5 Atl. 
(2d) 887. 

2 Equitable Life Assurance Society v. Arnold, 
27 F. (2d) 360. 

21 Jmler v. Williams, (Ark.) 117 S. W. (2d) 
1053. 

247A. L. R. 738. 

%3 First National Bank v. Liberty Trust Co., 
(Md.) 134 Atl. 210. 

*% Ponlain v. Sullivan, (Mass.) 30 N. E, (2d) 
848; Miller v. Gulf Life Ins. Co., (Fla.) 12 So. 
(2d) 126. 

% Miller v. Gulf Life Ins. Co., supra; New 
York Life Ins. Co. v. Christie, (W. Va.) 177 
S. E. 865; New York Life Ins. Co. v. Rose, 
(Cal.) 233 Pac. 242, 2 Couch, Cyc. Ins. L. & P. 
5269; Carpenter v. Carpenter, (Mass.) 116 N. E. 
494, 
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must go further, or there is no gift at all. 
He cannot retain the right to change his 
donee as he does to change his beneficiary. 
Such control would negative the existence 
of any gift. In giving away the insurance, 
he is not merely exercising a power and leav- 
ing the title as it was before. He is rather 
conveying the property, so that the donee 
becomes the full owner. Even though the 
circumstances which induced the gift have 
ceased (as a marriage terminating in di- 
vorce), the insured cannot divest the donee’s 
ownership, either by changing the bene- 
ficiary, assigning or retaking the policy or 
otherwise.” Unless the donee restores the 
property to him,” the insured cannot even 
collect dividends on the policy he has given 
away.” If his gift included disability” or 
endowment” payments to him in his life- 
time, the insured cannot retain these, or re- 
voke his gift of them. However, a gift of 
the death benefits does not necessarily have 
to be a gift of the disability payments also.™ 
The latter can be separated and reserved, 
since the policy providing for both death 
and disability benefits may be treated as two 
separate contracts, effective at two different 
times and payable to two different persons. 
If part of the disability benefit is a waiver 
of premium on the life insurance, it seems 
that this benefit must inure to the donee 
of the latter, since nothing else can result 
from it. 


The donee’s right to the fund is not lost by 
his turning back the policy to the beneficiary 
to facilitate collection from the insurance 
company; he may still recover it from the 
beneficiary.” The donee needs no insurable 
interest to sustain the gift,” and, being the 
owner of the policy, may pay the premiums 
to keep it in force. 





2% Ponlain v. Sullivan, supra; Shannahan v. 
Shannahan (Fla.) 173 So. 902; Mahoney v. 
Crocker, (Cal.) 136 P. (2d) 810; Continental Life 
Ins. Co. v. Sailor, 47 F. (2d) 911; Ratsch v. 
Rengel, (Md.) 23 Atl. (2d) 680; McGlynn v. 
Curry, 41 N. Y¥. S. (2d) 855; McHwen v. New 
York Life Ins. Co., (Cal.) 183 P. 373; Miller 
v. Gulf Life Ins. Co., (Fla.) 12 So. (2d) 126; 
38 C. J. S, 839, 840. 

™ Massachusetts Mutual Life Ins. Co. w. 
Murphy, 45 F. Supp. 826;,O’Hara v. Murphy, 
137 F. (2d) 154. 

%38C, J. S. 840. 

2% Mahoney v. Crocker, (Cal.) 136 P. (2d) 810. 

* Provident Mutual Life Ins, Co. v. Bennett, 
— F. Supp. —; Ratsch v. Rengel, 23 Atl. (2d) 
680; Prudential Ins. Co. v. Swenson, (N. J.) 162 
Atl. 597. 

%1 Donohoe v. New York Life Ins. Co., 181 
N. E. 62. 

= First National Bank v, Liberty Trust Co., 
(Md.) 134 Atl. 210. 

% Peel v. Reibel, (Minn.) 286 N. W. 345; First 
Natl. Bank v. Liberty Trust Co., supra, 

™* McGlynn v. Curry, 41 N. Y. S. (2d) 855. 
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Thus, the position of the donee is wholly 
different from that of a. new beneficiary. 
Therefore it is not necessary to require the 
gift to be made by the same method that 
the policy provides for the change of bene- 
ficiary, or even for its assignment. Of 
course, no question of that sort can arise 
when the policy contains no such provi- 
sion“; but most policies do specify how the 
change or assignment is to be made. The 
authorities are in conflict as to how far these 
provisions govern the efficacy or validity of 
a gift of such a policy. 


Policy Provisions as to Assignments 


There is more reason for holding that the 
policy provision as to an assignment applies 
to a gift than so to hold as to provisions for 
changing a beneficiary. While few cases 
consider that difference, it has been held, 
and seems entirely sound, that the change of 
beneficiary provisions do not apply to a gift, 
since that changes no beneficiary but is a 
transaction of a different nature.” 


“Beneficiary Has No Vested Rights” 


The majority rule is that policy provisions 
as to how assignments are to be made are 
for sole benefit of the company; and can- 
not be invoked by the beneficiary, who has 
no vested rights. In the vast majority of 
cases, this rule makes it immaterial whether 
the gift does or does not comply with the 
policy provisions. Most companies neither 
desire nor need to raise the question and 
are able to avoid all litigation by paying the 
money into court. This practice is so com- 
mon as to be almost universal. When this 
occurs, this majority rule holds that the 
company has waived the deviation from the 
policy by paying its money, that the bene- 
ficiary cannot complain, and so the gift is 
effective reeardless of the policy terms.” 
Some of these holdings, but not all, invoke 
peculiarly equitable doctrines, such as re- 
garding “substance over form”, or “treating 
as done that which should have been done”. 





% Heinzman v. Whiteman, 139 N. E. 329. 

% Ponlain v. Sullivan, (Mass.) 30 N. E. (2d) 
848; see also Note to 135 A. L. R. 1040. 

* Petty v. Mutual Benefit Life Ins. Co., (Ta.) 
15 N. W. (2d) 613; Smith v. Pacific Mutual Life 
Ins. Co., (Neb.) 265 N. W. 534; Travellers Ins. 
Co. v. Grant, (N. J.) 33 Atl. 1060; Peel v. Reibel, 
(Minn.) 286 N. W. 345 (adopting majority rule 
after Brajovich v. Mutual Life Ins. Co., 248 
N. W. 711, noted the conflict but took no definite 
position); Teague v. Pilot Ins. Co., (N. C.) 157 
S. E. 421; Baldwin v. Wheat, 153 S. E. 194; 
Imler v. Williams, (Ark.) 117 S. W. (2d) 1053; 
Metropolitan Ins. Co. v. Clanton, (N. J.) 73 
Atl. 1052; First Natl. Bank v, Liberty Trust 
Co., (Md.) 134 Atl. 210; cf. 2 Appleman, ‘‘In- 
surance’ 382, Annotation, 135 A, L, R, 1040. 
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This might mean that if the company re- 
fused to recognize the donee, or to interplead 
the adverse claimants, thus relegating the 
parties to an action at law, these equitable 
rules would not be applied.® But in at least 
one case where the company paid the donee, 
and the beneficiary sued at law, these same 
rules were applied by the law court in the 
donee’s favor.” At least in any ordinary 
case, this majority rule is the most simple 
and the most satisfactory. Ordinarily, if the 
gift is legally executed, no substantial rights 
except those of the insurance company can 
be affected merely because the policy was 
given away in a different manner from that 
specified. Only if the company, ignorant of 
the gift, paid the beneficiary in reliance on 
the policy’s being as it seemed to be, would 
anyone be hurt. In such case, the insured 
would be estopped; the donee, as a volunteer 
would be bound bv that estoppel, and also to 
blame for not notifying the company of his 
assignment. So, under this rule, the com- 
pany can receive all the protection it can ever 
need. It is hard to believe that modern poli- 
cies contain these provisions out of tender- 
ness for the non-vested rights of a beneficiary, 
or for any reason other than to protect the 
company from double payment or double 
litigation. 


Under this rule, failure to comply with the 
policy provisions is not fatal to the gift. But 
it may indicate that no gift was made, and 
thus still be the decisive fact in the litigation. 
For example, if the existence of an assign- 
ment is in dispute, the fact that the insured 
did not do what his policy required may 
contradict the existence of any assignment 
at all, or, if its terms are equivocal, show it 
was a gratuitous promise rather than a 
present conveyance. Such cases, denying 
the existence of a gift, do not necessarily 
align the court with the minority rule here- 
after mentioned, but merely find that the 
insured did not make a gift in fact.” 


“Beneficiary’s Interest Is a Substantial 
Existing Right” 


Some courts take the opposite view. They 
hold that the beneficiary’s interest, while 
not unalterable, is a substantial existing 
right, subject only to be divested in a specific 
manner. Their view is that the insured’s 
power to destroy such right cannot be exer- 





% Jory v. Legion of Honor, (Cal.) 38 Pac. 524; 
Clark v. Supreme Council, (Mass.) 57 N. E. 787. 

%* Supreme Life Ins. Co. v. Wall, 23 S. W. 
(2d) 251. 

“ Spurlock v. Spurlock, 111 S. W. (2d) 443; 
Beck v, Beck, 90 S. W. (2d) 284; Hquitable Life 
Assurance Society v. Kitt, 29 F. Supp. 260; Cody 
v, Metropolitan Life Ins. Co., 5 Atl. (2d) 887. 
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cised in any way he chooses, but only as 
agreed. Therefore, the beneficiary’s rights 
subsist until the power is thus exercised. 
The logical result of this view giving the 
beneficiary an interest in these provisions, is 
that the company can waive only its own 
rights, but not the beneficiary’s. The benefi- 
ciary’s rights become fixed and vested on 
the death of the insured; the company’s 
interpleader or waiver almost invariably 
comes later. The holding is that such waiver 
cannot change those rights of the benefi- 
ciary, so that he remains such because his 
status has not been destroyed.“ 


Majority Rule v. Minority Rule 


Thus, the basis for the disagreement is as to 
how the court regards the beneficiary’s con- 
nection with the policy clause. It would not 
seem that anyone really intends these 
clauses to limit the right of the insured to 
act in any way he wishes, so long as that 
does not put the company to any risk of 
double payment. The beneficiary is inter- 
ested not in the formality by which his 
rights are cut off, but only in the fact itself. 
Yet this rule makes the mere form control- 
ling. Where the insured, for a consideration, 
agrees to vest others with rights in the pol- 
icy, the beneficiary cannot complain because 
the policy terms as to assignment have not 
been followed.” If his position is what the 
minority seems here to hold, it would prevail 
as well over a purchaser as over a donee. 
But it is not thought that any court goes 
that far. The minority rule is not actually 
as widely held as sometimes thought. Many 
of the decisions, cited to support it, do not 
involve any gift of the policy at all, but 
merely an attempt of the insured to change 
from one beneficiary to another. There is 
at least more logic in applying the policy 
terms to their precise subject (mere change 
of beneficiary) than in extending the terms 
to a different sort of transaction. This may 
be why there are New Jersey cases on both 
sides; and why some textwriters deal with 
the rule as though it were merely one con- 
struing the policy. 


The minority rule also requires an inquiry 
as to how literally the policy terms must be 
followed before the beneficiary is eliminated. 
What deviations may be ignored on the 





412 Appleman, Insurance 377; Freund v. 
Freund, (Ill.) 75 N. E. 925 (but claiming to 
apply New York law); Heinzman v. Whiteman, 
(Ind.) 139 N. E. 329; Clark v. Metropolitan Life 
Ins. Co., (Me.) 134 Atl. 357; Metropolitan Life 
Ins. Co. v. Tesauro, (N. J.) 73 Atl. 1052; Pru- 
dential Life Ins. Co. v, Swenson, (N. J.) 162 
Atl. 597; Kelly v. McDonald, 83 S. W. (2d) 414; 
2 Appleman, Insurance 378-81. 


«2 Appleman, Insurance 378. 
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doctrine of substantial performance? When 
will equity intervene to aid the defective 
execution of a power? Thus, the minority 
rule becomes more complicated than the 
majority. For example, most policy provisions 
include the requirement that the policy be 
surrendered to and endorsed by the com- 
pany before it is bound by the change or 
assignment. If the policy is lost, or is be- 
yond the control of the insured, he can never 
comply with this requirement. When his 
noncompliance is due to the wrongful deten- 
tion of the policy by the beneficiary, it is 
not fatal, because the beneficiary may not 
take advantage of his own wrong.” Even if 
the impossibility is not due to such wrong- 
doing, the minority rule is that beneficiary’s 
rights are ended if the insured has done 
“everything in his power” to comply with 
the policy.“ As might be expected, courts 
differ as to when this standard is met. Some 
are alert to find something more that the 
insured “could have done,” “ and others are 
more liberal in permitting his act to stand.“ 


Insurer’s Failure to Endorse 


It sometimes occurs that the insured has 
literally done all the policy requires of him, 
but the company has not yet made the neces- 
sary endorsement before he dies. If the act 
which the company fails to do is purely 
ministerial, so that it could not rightfully 
have refused to act, then it will be consid- 
ered as done, or the failure to do it will be 
immaterial.” But if the proposed donee 





48 New York Life Ins. Co. v. Rose, (Cal.) 233 
Pac. 342. 

442 Appleman, Insurance 377; 379; Philadel- 
phia Life Ins. Co. v. Money, (N. J.) 177 Atl. 166; 
New York Life Ins. Co, v. Christie, (W. Va.) 
177 S. E. 865; Heinzman v. Whiteman, (Ind.) 
139 N. E. 329; Spurlock v. Spurlock, 111 S. W. 
(2d) 443. 

* Prudential Life Ins. Co. v. Swenson, (N. J.) 
162 Atl. 597; Metropolitan Life Ins. Co. v. Clan- 
ton, (N. J.) 73 Atl. 1052. 


Equitable to Pay War Claims in Full 


would not be in a class whom the company 
could recognize as a beneficiary, or if such 
act is not purelv ministerial, then the in- 
sured’s failure to obtain the endorsement 
seems to leave the original beneficiary’s 
rights intact.” 


Conclusion 


The foregoing seem the more usual prob- 
lems which arise upon an attempt of the 
insured to give away his policy. The prac- 
tical desirability of complying with the 
policy, as well as making the gift unequivo- 
cally and in writing, seems plain. But too 
many people give too little attention to these 
matters, or take it for granted that if they 
do something they think is “just as good” 
as what the law or the policy requires, their 
purpose will be both known and accom- 
plished. That assumption often fails. How 
often the actual purpose is accomplished or 
frustrated will depend on how sure the court 
feels it can actually know what that purpose 
was, and on how much importance the par- 
ticular court or judge gives to formal acts 
and accurate use of words. 


The problem can be further complicated by 
innumerable questions of conflict of laws. 
Policies are written by companies in one 
state, delivered in a second, owned in a third, 
transferred in a fourth. What law governs 
the efficacy of the gift and the requirements 
for its validity? One of the cases we have 
cited applies the statute of the Company’s 
Home Office “; another says the law of the 
place of the gift governs.” But this phase of 
the law is not within the scope of this article. 





4% Brajovich v. Metropolitan Life Ins. Co., 
(Minn.) 248 N. W. 711; Smith v. Locomotive, 
etc., Ins, Ass’n, (Ga.) 76 S. E. 44. 

 Heinzman v, Whiteman, supra; Freund v. 
Freund, supra, 

48 Freund v, Freund, supra. 

® Massachusetts Mutual Life Ins. Co. v. Mur- 
phy, 45 F. Supp. 826. 





The Equitable Life Assurance Society of the United States has announced that 
it will reopen all claims under which a restricted amount was paid because of its 
war clause on deaths of service men, and will pay the full amounts of the policies. 
Noting that the war clauses were inserted in policies issued after Dec. 15, 1941, 
to protect against “possibility of heavy losses due to war deaths among new 
policyholders”, Thomas I. Parkinson, president of Equitable, said company 
records showed mortality during the war period among its policyholders “was 
not greater than its average mortality in the years preceding the war.” 
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A first step toward the unification of international private air law 


THE WARSAW 


CONVENTION 


by FREDERICK WELT 


UBLIC INTEREST in civil aviation is 

steadily increasing since the vast poten- 
tialities of this type of transportation for 
human progress in all directions, i.e., po- 
litical, economic, social and cultural, and, 
particularly, its revolutionary effect on the 
advancement of international understanding 
have been fully recognized. The education 
of the general public is being done through 
enlightening articles written for the daily 
press, by technical and legal experts in an 
ever-increasing number of magazines on 
commercial aviation and by groups of teach- 
ers highly specialized in this field of science. 


Historical Background 


About twelve years ago, on February 13, 1933, 
the Warsaw Convention for the unification of 
certain rules relating to international carriage 
by air came into force. This Convention was 
the first step towards unification of private 
international air law, and it seems worth 
while making a few observations on the 
interdependence of the development of inter- 
national air transportation and the evolu- 
tion of the principles of international pri- 
vate air law. Public air law has been inter- 
nationally unified by the International Con- 
vention relating to the Regulations of Aerial 
Navigation, signed at Paris on October 13, 
1919. The United States of America has 
signed but not ratified this Convention be- 
cause it was closely related to the League 
of Nations, of which the United States of 
America has not been a member. In order 
to facilitate international carriage by air, 
the U.S.A. entered with South American 
Republics into the Pan-American Con- 
vention on commercial aviation, signed at 
Havana in 1928, which, with a few excep- 
tions, adopted the fundamental provisions 
of the Paris Convention of 1919. The Con- 
vention concluded at the Chicago Conference 
on International Civil Aviation on December 
7, 1944, will come into force as soon as it 
has been ratified by twenty-six States; this 
Convention will supersede the three Con- 
ventions mentioned above and thus become 
the universally applicable public air law. As 
the ratification of the Chicago Convention is 
expected to take about three years, an interim 
agreement for the transitional period was 
concluded which became effective at once. 
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See “‘Who’s Who in This Issue,” 
page 574 


As far as private international air law is con- 
cerned, it was not until 1929, the date of the 
conclusion of the Warsaw Convention, that the 
first step towards unification was taken. 
The U.S.A. is a party to this Convention; 
upon notification of its adherence to the 
Convention, the U. S. A. made a reserva- 
tion with regard to article 2(1) of the Con- 
vention, which reads as follows: “This 
Convention applies to carriage performed 
by the State or by legally constituted pub- 
lic bodies provided it falls within the condi- 
tions laid down in Art. 1”. For the purposes 
of this article it does not seem necessary to 
enter into a detailed discussion of this reser- 
vation. 


Technical Progress and Legal Lag 


Thus, the development of the law did not 
keep pace with that of international air 
transportation; law often lags far behind 
the facts, and it is not before experience has 
been gained to some extent that the funda- 
mental principles of the new legal field have 
been determined and the law adjusted to the 
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new changes. Besides, in the past, discus- 
sions on private international law were rele- 
gated to higher academic and postgraduate 
juristic circles; the air age has brought this 
problem before everybody. As air transpor- 
tation is not any longer in the early stages 
of its development, as when flying was but 
a matter of interest for the engineer and for 
the sportsman pilot or the military expert, 
nowadays everybody is anxious to become 
familiar with the technical and legal prov- 
ince which has been built up in order to 
safeguard the general public against the 
potential risks inherent in the use of air- 
craft. Technical and economic aspects of 
aviation are studied, the respective tests in 
laboratories and universities are undertaken, 
and the results of these scientific methods 
are put to practical use. 


It is no exaggeration to state that traveling 
by air now is as safe and comfortable as 
any other means of transportation, such as 
travel by rail or steamship. Air travel has 
become a standard part of life insurance 
protection for which generally no extra pre- 
miums are required; in this connection it is 
worth while noticing that the coverage now 
given by American insurance companies for 
airline travel distance is the same as that 
given to travel by rail. This safety goal has 
been reached by research and experience 
during this war, which has resulted in tech- 
nical improvements superior to anything 
hitherto known. By virtue of such research 
and experience, aircraft speed has reached 
a degree not even thought of two or three 
years ago. Owing to the three factors, i.e., 
superior speed, safety and comfort, carriage 
by air is now predominantly influencing the 
whole system of transportation. 


Diversity of Laws 


Now that the technical obstacles to the de- 
velopment of international air transportation 
have been overcome in such a satisfactory 
manner, another obstacle to its develop- 
ment, i.e., lack of internationally uniform 
rules on commercial aviation, had to be re- 
moved. The diversity of laws in the different 
countries carries with it many disadvan- 
tages and is, of course, detrimental to 
international trade and commerce. The dis- 
advantages are increased by the fact that 
the so-called rules of conflict of laws also 
are different in the different countries. Each 
national law, providing for cases involving 
a foreign element, rules as to the choice of 
law that ought to govern such cases. An- 
other set of conflict rules deals with ques- 
tions as to the court, domestic or foreign, 
in which actions for such claims are to be 
brought. A further set of rules determines 
the solution of the question as to which 
requirements have to be complied with in 
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order to render a foreign judgment enforc- 
ible by way of execution against the judg- 
ment debtor. Thus, with regard to the 
latter rules, a judgment pronounced accord- 
ing to the conflict rules as to choice of law 
and as to jurisdiction might be deemed to 
be not enforcible by a court in which the 
execution of this judgment is sought be- 
cause the requirements for the enforcement 
of foreign judgments are not ‘complied with. 
Growth of international trade and commerce 
is chiefly dependent on the certainty of the 
law governing it. The best way of elimi- 
nating those differences in the various law 
systems is to unify the law of the main 
topics. There have been previously many at- 
tempts at unification of the laws relating to 
subjects of international trade and com- 
merce; some of them have met with great 
success. Mention may here be made only 
of the Berne Convention of 1886 and its 
amendments, relating to rules for the pro- 
tection of the rights of authors; of the 
Geneva Convention of 1930 for the unifica- 
tion of the rules relating to bills of exchange 
and checks; and the Berne Conventions of 
1890 and 1924 for the unification of the 
rules relating to international carriage by 
rail of passengers and goods. The latter 
Conventions apply only to the European 
Continent, but with regard to the fact that 
the European Continent is the link for inter- 
national export and import from the Western 
Hemisphere to the Eastern and vice versa, 
these Conventions have facilitated the de- 
velopment of this branch of international 
commerce and transportation and have, 
therefore, been of great importance far be- 
yond the European Continent. Through the 
Berne Conventions, the contract concerning 
carriage by rail has been internationally 
standardized. It is the trend of modern 
legislation, in general, to standardize con- 
tracts concerning the use of public utilities; 
such contracts take on the character of con- 
tracts of adhesion, that is to say, the indi- 
vidual has only to accept the respective con- 
tract and its conditions as they are offered 
to the general public; there is no opportu- 
nity for the individual to contract in such 
an instance under conditions different from 
those contained in the published regulations. 
The effect of such standardization concern- 
ing the contract of transportation by rail 
was most beneficial to the development of 
international trade and commerce. 


The experience gained by the application of 
the Berne Conventions, particularly of the 
provisions relating to the formation of trans- 
portation contracts and to the liability of 
the railway companies, has to a great extent 
been put to practical use in formulating the 
relative provisions of the Warsaw Conven- 
tion by its drafters, as it will be shown 
below. 
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A New Branch of Human Activity 


Growth of international carriage by air is 
equally dependent on the certainty of the 
law governing it; this character was hardly 
attributable to the air law in force prior to 
1929. Some states tried to cope with the 
difficulties by passing national legislation on 
this subject; in other states it was left to 
the ingenuity of the judges to find solutions 
to the many questions arising from the new 
branch of human activity. A great deal was 
done successfully by applying the existing 
laws by means of the various methods of 
interpretation; for instance, by analogous 
application of rules of merchant shipping. 
The judges, by analyzing certain legal max- 
ims, found now and then a useful basis for 
their decisions. 


Unique Features of Aviation 


Some sort of a similarity may be recognized 
between aviation and other types of trans- 
portation, yet, on the whole, aviation is by 
its very nature different from any other 
means of transportation; its main character- 
istics are its tridimensional operation and 
the ability to reach any part of the globe 
regardless of any topographical obstruction 
of the global surface. This main character- 
istic and the other unique features, among 
them the immensely high speed, of traffic 
by air determine the leading principles of 
air law; in addition, the diversified expe- 
rience accumulated during more than twenty 
years of the development of aviation is most 
useful for the formulation of adequate rules. 
All that has been pointed out above about 
diversity of laws being an obstacle to the 
development of international carriage by 
rail, was equally true of international car- 
riage by air for the time prior to 1929, 
Efforts have, therefore, been made with a 
view to attaining unification of the rules re- 
lating to this subject. It was pointed out 
that aviation was essentially an international 
activity and, for this reason, the law govern- 
ing it should, as far as possible, be inter- 
nationally uniform. Those endeavors, finally, 
resulted in the conclusion of the Warsaw 
Convention in 1929. (49 Stat. 3000 (1934.) 
For constitutional problems as related to 
the Warsaw Convention, see Indemnity Ins. 
Co. v. Pan-American Airways Inc., CCH 
Aviation Law Service f 1254 and 1255 (S. D. 
N. Y., 1944).) 


All that has been said up to now has served 
to illustrate the complexity of the legal prob- 
lems in the “new air age’. Some sort of 
combination of the main trends of the views 
has been formulated in the provisions of the 
Warsaw Convention which are outlined 
below. 
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Provisions of the Warsaw Convention 


The provisions of the Warsaw Convention 
represent international law, i. e., they are 
binding on all courts of States which ad- 
here to the Convention; the U.S.A. is an 
adherent party. Thus, the provisions of a 
domestic law of a State, party to the Con- 
vention, which are contradictory to the 
Convention, are superseded by the rules of 
the Convention in respect of a contract con- 
cerning international carriage by air; a local 
law can be applied to cases falling under 
the provisions of the Warsaw Convention 
only insofar as it supplements the rules of 
this Convention or it is by the latter rules 
expressly declared to be applicable to such 
a case. Where there is a gap in the inter- 
national law established by the Warsaw 
Convention, the domestic law of a State, 
party to the Convention, can be applied 
only under the conditions just mentioned. 
The Warsaw Convention contains provi- 
sions relating to the formation of the con- 
tract concerning international carriage by 
air and to the liability of the international 
air carrier. Thus, the main topics of the 
law of international carriage by air have 
been made internationally uniform; as far 
as that “substantive law” of international car- 
riage by air is concerned, little has been left 
to be decided by conflict rules, i. e., by the 
laws chosen by means of these rules. The 
problems falling under the head of the “sub- 
stantive law” just mentioned have been 
regulated by the Convention in such a man- 
ner that the disadvantages arising from the 
diversity of views on those problems under 
the various systems of law have been to a 
great extent removed and in the main a uni- 
form law of international carriage by air 
has been established. In interpreting the 
provisions of the Convention, the vital point 
which must be borne in mind is that it was 
the intention of the drafters of the Conven- 
tion to make the law of international car- 
riage by air internationally uniform as far 
as possible and that this intention has found 
its clearest expression in the Preamble to 
the Convention in which the Contracting 
States recognize the benefit of having uni- 
form rules relating to international carriage 
by air, particularly with regard to docu- 
ments for such transport and to the liability 
of the air carrier. The uniformity of the 
rules arrived at through the Warsaw Con- 
vention, particularly of those relating to the 
liability of the international air carrier, is 
highly important to the whole aircraft in- 
dustry, since this not only makes possible 
financial estimates for the conduct of busi- 
ness but also enables insurance companies to 
calculate accurately the risks imposed on 
the air carriers, as will be explained in detail 
below. 


THE WARSAW CONVENTION 


(523) 








The provisions of the Warsaw Convention 
apply only to the parties to the contract 
concerning international carriage within the 
meaning of the Convention, but not to third 
parties; the Convention for the unification 
of certain rules relating to damage caused 
by aircraft to third parties on the surface, 
signed at Rome on May 29, 1933, might 
under certain conditions apply to such cases. 
As an exception to this rule may be re- 
garded the provision in article 12, para- 
graph 3 of the Convention, whereunder the 
third party who is lawfully in possession 
of the “triplicata”, i. e., the part of the air- 
way bill which, after acceptance of the goods, 
is delivered to the consignor by the carrier, 
has a right to action for damages against 
the carrier if the latter obeys the orders of 
the consignor for the disposition of the goods 
without requiring the production of the “trip- 
licata”. According to article 1, paragraph 2 
of the Convention, “international carriage” 
within the meaning of the Convention is 
any carriage in which, according to the con- 
tract, the place of departure and that of 
destination are situated within the territo- 
ries of two States, parties to the Conven- 
tion, or within the territory of a single 
State, party to the Convention, provided 
that there is an agreed stopping place in 
another State, although the latter is not a 
party to the Convention; the Convention 
applies to such an international carriage of 
persons, baggage, or goods for hire; it ap- 
plies to gratuitous carriage only if the carriage 
is performed by an air transportation enter- 
prise. (For an extensive interpretation of 
the notion “international carriage by air” 
covering return tickets, reference is made 
to the decision in Grein v. Imperial Airways 
Ltd., 1 K. B. 50 (1937). See also Wyman & 
Barlett v. Pan-American, 181 N. Y. Misc. 
963. For the airway bill concerning goods 
carried and the interpretation of the relative 
provisions of the Warsaw Convention, see 
Westminster Bank Ltd. v. Imperial Airways 
Lid., K. B. Division, June 29, 1936, and 
Philippson v. Imperial Airways Ltd., (1939) 
A. C. 332; 108 L. J. K. B. 415.) 


The Convention contains (a) rules as to 
the “substantive” law of international car- 
riage by air and (b) conflict rules. 


THE SUBSTANTIVE LAW OF THE 
CONVENTION 


(a) Formation of the Contract Concerning 
International Carriage by Air 


The substantive law relates to the forma- 
tion of the carriage contract and to the lia- 
bility of the air carrier. The former rules 
stipulate the form and legal effect of the 
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transportation documents, namely, passen- 
ger ticket, baggage ticket, and airway bill. 
A point of importance to be noted in this 
connection is that, according to articles 3, 
4, and 8, these documents essential for the 
formation of the contract with the passen- 
ger or consignor respectively must contain 
a statement to the effect that the transpor- 
tation is subject to the rules relating to 
liability established by the. Warsaw Con- 
vention; it is further laid down that if he 
does not observe certain specified provisions 
relating to those transportation documents, 
the air carrier is not entitled to avail him- 
self of the provisions excluding or limiting 
his liability. This sanction shows the great 
importance which the drafters of the War- 
saw Convention have attributed to the for- 
mation of the contract of transportation as 
prescribed by the relative provisions. 


The problem of the carrier’s liability which 
will presently be discussed is the main 
topic regulated by the provisions of the 
Warsaw Convention. In analyzing the re- 
spective provisions, first reference must be 
made to the fundamental principle involved, 
namely, to the contractual nature of the lia- 
bility of the air carrier under the Warsaw 
Convention. From the contractual relation- 
ship between the air carrier and the passen- 
ger or consignor, established by articles 
3, 4, and 8, flows the contractual character 
of the liability. Some writers maintain that 
from the wording of article 24 it can be de- 
duced that the provisions relating to liability 
are not exclusively based on the contractual 
view of the air carrier’s liability. This does 
not seem to be a correct interpretation of 
that article. As it will be pointed out below 
in detail, the authors of the Warsaw Con- 
vention through the broad wording of that 
article intended to protect the air carrier 
from the operation of the laws under which 
in some countries the injured person is 
granted an option between contractual and 
delictual liability; it was for this reason that 
mention has been made in that article of 
the possibility of an action being founded 
on any other ground than a contractual one. 
The exclusively contractual character of the 
air carrier’s liability flows from the whole 
structure of the relative provisions of the 
Warsaw Convention, and the drafters did 
not intend to alter it in formulating article 
24 of the Convention. 


In respect of carriage of persons by air, the 
carrier is liable for damage sustained in the 
event of the death or wounding of a pas- 
senger or any other bodily injury suffered 
by a passenger (article 17), and in respect 
of carriage of luggage or goods by air, he is 
liable for the destruction or loss of, or for 
damage to, any registered luggage or any 
goods (article 18); the carrier is, further- 
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more, liable for damage occasioned by delay 
in the carriage by air of passengers, luggage 
or goods (article 19). 


(b) The Air Carrier’s Liability 


Of the two principal doctrines on the nature 
of the liability of the carrier in general, the 
fault doctrine and the risk theory, the War- 
saw Convention adopted the less stringent 
view, i. e., the fault doctrine. This was done 
with the sole purpose of aiding the new 
growing branch of air transportation; the 
Convention contains in article 20 a libera- 
tory clause whereunder the air carrier is 
relieved of his responsibility if he proves 
that he and his agents have taken all neces- 
sary measures to avoid the damage or that 
it was impossible for him or them to take 
such measures, and, in the case of carriage 
of luggage or goods, the carrier is not liable 
if he proves that the damage was occasioned 
by negligent pilotage or negligence in the 
handling of the aircraft or in navigation and 
that, in all other respects, he and his agents 
have taken all necessary measures to avoid 
the damage. Furthermore, it is provided by 
article 21 that the court may, in accordance 
with its own law, exonerate the carrier 
wholly or partly from his liability if the 
carrier proves that the damage was caused, 
or contributed to, by the negligence of the 
injured party. 


The Doctrine of Confusion 


As regards the air carrier’s liability for the 
faults of his agents or employees, the rela- 
tive provisions of the Warsaw Convention 
are based on the same principle as adopted 
by the Berne Convention, 1924, relating to 
carriage of passengers, luggage and goods 
by rail, in their respective articles 39. Ac- 
cording to this principle, the carrier, although 
there is no fault on his part, is considered 
to be responsible for the faults of his agents 
or employees whom he employs in fulfilling 
his contractual obligations. This is called 
the doctrine of confusion; by confusion is 
meant that the personality of the carrier 
and the personalities of his agents (em- 
ployees) are in respect of the carrier’s con- 
tractual liability to be considered as one 
person. It is necessary to make a few re- 
marks on how the doctrine of confusion has 
evolved. Under civil law obtaining on the 
European continent, the employer was con- 
sidered to be liable for the acts of his agents 
or employees only in the case of his own 
culpa in eligendo or culpa in inspiciendo, i.e., 
for his default of choice or control. This 
rule proved to be insufficient and inade- 
quate to cope with the needs of the “indus- 
trial era”, and some progressive legal writers 
propagated the doctrine of confusion men- 
tioned above. The modern trend of legal 
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science led then to the adoption by some 
legislatures and court decisions of the doc- 
trine that even if there is no negligence on 
his part, the employer is responsible for 
damages caused by the negligence of his 
agents (employees) whom he employs in 
discharging his contractual duties. (For fur- 
ther details on this subject, see Mazeaud, 
Henri and Leon, Responsibilite civile de- 
lictuelle et contractuelle, p. 689.) 


As pointed out above, the provisions of the 
Warsaw Convention relating to the car- 
rier’s liability are based on the doctrine of 
confusion. Thus, according to article 20 
of the Convention, the air carrier cannot 
exonerate himself by proving that there has 
been no default of choice or control on his 
part; he is relieved of his liability only if 
he proves that there has also been no negli- 
gence on the part of his employees in taking 
the necessary measures to avoid the damage. 


Wilful Misconduct of Air Carrier 
or Agents 


According to article 22 of the Convention, 
the responsibility of the air carrier for dam- 
age, discussed above, is limited to certain 
specified amounts for each damage case 
(maximum amounts). Yet in the case of 
wilful misconduct on the part of the air 
carrier or his employees and in the case of 
such default, which in accordance with the 
law of the Court having jurisdiction of the 
case is considered to be equivalent to wil- 
ful misconduct, the liability of the air carrier 
is unlimited. (Article 25 of the Convention.) 
The confusion of the personalities of the air 
carrier and those of his employees carries 
with it in this instance the loss of all rights 
as to exoneration or limitation of his lia- 
bility, although the air carrier may himself 
have committed no default at all. It is in 
this connection to be noted that the busi- 
ness of international carriage is never con- 
ducted by an individual, but by transportation 
companies; such companies, however, can 
conduct their business only through their 
agents or employees. Thus, a case of a per- 
sonal default of a carrier engaged in inter- 
national carriage by air which causes damage 
to his passenger or consignor, will seldom 
occur; it is, if at all, as a rule, the default 
of an agent or employee of the transporta- 
tion companies which occasions the damage 
to the passenger or consignor. Mainly for 
this reason, the application of the doctrine 
of confusion to problems of the carrier’s 
liability has become necessary. 


Limitation of Liability 


The provisions of the Convention relating 
to the limitation of the liability of the car- 
rier for damage to passengers or consignors 
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and consignees represent a compromise be- 
tween the conflicting interests of the air- 
craft industry and the general public. Some 
authors advocated the application of the 
maritime concept of “abandonment”, where- 
under transfer of the ship and freight to his 
creditors exonerates the ship-owner from 
liability, to the question of liability for dam- 
age arising from international carriage by 
air. The adoption of this proposal would 
have been most detrimental to the interests of 
passengers and consignors because, as a 
rule, an accident destroys the aircraft itself 
so that passengers or consignors would not 
get any compensation at all. Unlimited lia- 
bility, on the other hand, seemed to be un- 
bearable for the weak financial position of 
the new branch of international air trans- 
portation. 


The drafters of the Convention advanced 
as a chief argument for the limitation of the 
air carrier’s liability the necessity of attract- 
ing capital in order to finance the new 
branch of the aircraft industry and pointed 
out that this objective could be achieved 
only if a solid basis for the conduct of the 
business of international transportation by 
air could be secured by way of limitation 
of the carrier’s liability, and that such limi- 
tation would also enable insurance com- 
panies to calculate accurately the risks 
imposed on the air carriers. Furthermore, 
the followers of the doctrine of assumption 
of risk by the user of aircraft took the view 
that passengers and consignors should bear 
a portion of the burden arising from the lia- 
bility for damage caused through air car- 
riage, and that the rules relating to the air 
carrier’s liability should be less rigorous 
than those imposed on maritime or surface 
carriers. Thus, the framers of the Warsaw 
Convention, having in their minds this legal 
and factual situation, endeavored to deal 
with those problems on their legal, social 
and economic merits, and, particularly, to 
avoid the disadvantages flowing from the 
diversity of the laws on this point under 
the various systems of law. They realized 
how important the development of inter- 
national carriage by air was for the advance- 
ment of international trade and commerce and, 
far beyond that, for the political, social 
and economic progress in every respect and, 
therefore, tried to remove the obstacle to 
the development of international carriage by 
air, namely, the lack of internationally uni- 
form rules on this point. Under the laws 
of some countries, the injured person has a 
right of option between an action ex Ccon- 
tractu and an action ex delicto, based on the 
same fact. Since it was difficult to harmo- 
nize this and other different principles on 
this point under the various systems of law, 
the authors of the Warsaw Convention tried 


THE 


INSURANCE LAW JOURNAL 


to protect the air carrier from the operation 
of those stringent laws by a provision which 
in spite of all those differences would make 
the relative provisions of the Convention 
effective in all instances; they, finally, for- 
mulated in article 24 such an internationally 
uniform rule relating to the action based on 
the carrier’s liability for damages, Article 24 
stipulates: 


(1) that in the cases covered by the articles 18 
and 19, 1. e., in case of destruction or loss of, 
or damage to, any registered luggage or any 
goods, or in case of damage occasioned by delay 
in the carriage by air of passengers, luggage or 
goods, any action, however founded, can only 
be brought subject to the conditions and limits 
set out in the Warsaw Convention, and 

(2) that in the cases covered by article 17, 1. e., 
in case of damage sustained in the event of the 
death or wounding of a passenger or any other 
bodily injury suffered by a passenger, the pro- 
visions of the preceding paragraph also apply, 
without prejudice to the question as to who are 
the persons who have the right to bring suit 
and the question as to what are their respective 
rights. 


A Contractual Basis 


As it has been pointed out, the basis of the 
carrier’s liability under the Warsaw Con- 
vention is exclusively a contractual one; 
even if under the laws of some countries 
the same fact which constitutes the contrac- 
tual liability of the carrier is the basis of an 
action ex delicto, or even if, for instance, in 
a local law some legal basis other than the 
contractual one is granted for the obliga- 
tion to indemnify the injured person in the 
event of the death of a passenger and an 
action for damages is brought against the 
air carrier, nonetheless the action can only 
be brought subject to the conditions and 
limits set out in the Warsaw Convention. 


The courts of States, parties to the Con- 
vention, must, therefore, consider the pro- 
visions of the Warsaw Convention to be 
binding on them and, particularly, refuse to 
render a judgment in an action for damages, 
arising from an international carriage by 
air within the meaning of this Convention, 
for a higher amount than that fixed by 
article 22, whatever the legal basis of such 
an action may be. 


Other Provisions 


It is further laid down that a carriage to 
be performed by several successive air car- 
riers is considered to be one undivided car- 
riage for the application of the provisions of 
the Convention. In the case of combined 
carriage by air and rail or by any other 
means of transportation, the rules estab- 
lished by the Convention apply only to the 
carriage by air. 
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“< Here Come the Flying Box-Cars! 
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Insurance Company of North America recently handled an unusual all-cover risk 
h on a transcontinental plane carrying the furniture of four six-room New York 
. apartments cross country to Los Angeles. This was the first time a plane had 





«a been used to fly furniture across the United States. The household goods 
. included a piano, several refrigerators, radios, rugs, china and glassware. The 
= giant plane, which is commercial four-motor version of the B-24 Liberator 
by Bomber, reached Los Angeles the day after it started from New York, When 
ad the four families arrived by train, their new homes, completely furnished, were 
ready for them in California. The plane had been leased to American Air- 
lines for a three months’ experimental period to determine whether it is eco- 
n- nomical to fly goods in such large quantities. 
a. 
- Empire State Crash 
BS, Whether or not the War Department will assume liability for any of the damage 
by caused by the crash of its B-25 Bomber into the Empire State Building, depends 
yn, upon whether or not the Army finds that the pilot was flying on an authorized 
by mission in the line of duty. The question of whether or not the pilot was negli- 
ch gent will have no part in the determination of whether liability is to be assumed. 
Insofar as the authorities have determined to date, there is no evidence that the 
pilot was flying under orders. The pilot, Colonel Smith, apparently was returning 
to his post of duty from a visit with his family in Massachusetts, and was not 
flying under orders. 
to 
e Automobile Hit by Aircraft Carrier 
of | The automobile of an Australian motorist was damaged recently when it was hit 
ed by an American aircraft carrier. The automobile had been parked on a wharf 
er beside the carrier. The tides were unusually high. The motorist was dining 
b- aboard another vessel nearby, and meanwhile the tide fell. Part of the aircraft 
he carrier projecting over the end of the wharf came down upon the automobile and 
flattened it out. 
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Loan Receipt Transaction Between 


Insurer and Insured 


(This paper is reprinted, with permission, from the New York Law Journal. 
It is published here in two installments, the concluding one of which will 
appear in the October issue.) 


N Sosnow, Kranz & Simcoe, Inc., v. Storatti 

Corporation (269 App. Div., 122), decided 
April 20, last, the Appellate Division, First 
Department, decided a question concerning 
which there has been a sharp conflict of 
opinion in the lower courts in this depart- 
ment and between the courts of the Sec- 
ond and the Third Departments. 


A Recent Case 


As recently as last February, in Par-X 
Uniform Service Corp’nv. Emigrant Industrial 
Savings Bank (268 App. Div. 699), the Ap- 
pellate Division, First Department, con- 
sidered, but did not find it necessary to 
determine, the question referred to. There 
a tenant brought an action against the owner 
of a building to recover for damage to mer- 
chandise caused by water leaking from a 
sprinkler riser. The owner, besides deny- 
ing liability, asserted that the tenant carried 
insurance and was paid by its insurers and 
was not the real party in interest. To this 
the tenant replied that the loss covered by 
its insurance differed in nature and amount 
from the damage alleged in the complaint, 
that the amount received from its insurers 
was less than the amount claimed in the 
complaint, and also that the sums thus re- 
ceived from the insurers were advanced as 
loans in conformity with loan receipts 
which it signed. The court, in an opinion 
by Mr. Justice Callahan, said: 


Under the circumstances that only part of 
plaintiff's claim was covered by insurance, plain- 
tiff retained legal title to the cause of action 
sued on. Accordingly, we/ need not determine 
whether, under a similar loan agreement, but 
where the loan equalled the sum claimed by 
plaintiff against defendant, the doctrine of sub- 
rogation would have effected an absolute assign- 
ment or transfer of title of the entire claim for 
damages. * * * Nor need we determine at 
this time whether under the loan agreement, as 
to the portion of the claim covered by insur- 
ance, plaintiff had become the trustee of an 
express trust. * * * The answers to these 
questions would seem to depend upon the effect 
to be given the agreements between the insurer 
and the insured. 
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Mere Questions of Pleading 


This was not the first occasion on which 
an appeal involving the effect of a loan 
receipt transaction has come before the Ap- 
pellate Division, First Department. In three 
recent cases in which a payment had been 
received from an insurer by the plaintiff 
under such an agreement, a defense that the 
plaintiff was not the real party in interest 
was held sufficient on a motion to strike 
as sham under Rule 103 (Schwartz v. May- 
green Piece Dye Works, Inc., 265 App. Div., 
931; A. Pines & Son, Inc., v. 150 West 
30th Street, Inc., 265 App. Div. 989; William 
Cohen Fabrics Corp’n v. Emigrant Industrial 
Sav. Bank, 265 App. Div. 996). These deci- 
sions, however, were only on a question 
of pleading. 


A Clear Answer 


In Sosnow, Kranz & Simcoe, Inc., v. Storatti 
Corporation, above referred to, the court had 
occasion to examine the subject in the light 
of facts developed at a trial, and it gave 
a clear answer to the question which has 
heretofore been open in this department. 
It appeared that merchandise had been dam- 
aged by fire while on the premises of a 
bailee. Each of the two owners of the mer- 
chandise had an insurance policy, which 
contained a clause reading as follows: 


Insurer’s Right to Institute Legal Proceedings 
in Name of Insured. It is expressly agreed that 
upon payment of any loss or advancement or 
loan of moneys concerning the same, that the 
Assured will at the request and expense of the 
Company, and through such counsel as the Com- 
pany may designate, make claim upon and in- 
stitute legal proceedings against carrier, bailee 
or other parties believed to be liable for such 
loss, and will use all proper and reasonable 
means to recover the same. 


The owners received the amounts of their 
loss from their respective insurers, after 
executing an instrument in which it was 
stated that the sum was received “as a 
loan and not as payment of any claim, 
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repayable only out of any net recovery the 
undersigned may make” from another by 
reason of any claim for the loss, and in 
which the agents of the insurer were ap- 
pointed agents and attorneys in fact of the 
owner, with power to collect any such claim 
and to prosecute any legal proceedings they 
might deem necessary to enforce the claim. 
In the name of the two owners as plaintiffs, 
an action in bailment against the bailee, 
and in negligence against the owner of the 
premises and two officers of the bailee, was 
brought by attorneys retained by the in- 
surers. The defendants alleged, as an af- 
firmative defense, that the plaintiffs were not 
the real parties in interest. On a separate 
trial of the issue thus raised, a jury found 
for the defendants and the complaint was 
dismissed. The order of dismissal was re- 
versed by the Appellate Division. 


Although in their argument the plaintiffs’ 
counsel emphasized that the policies here 
involved were of the kind known as inland- 
marine policies and that the goods had been 
damaged while in the possession of a bailee, 
the court laid no stress on these facts, nor 
did it make a point of the fact that the 
policies themselves, as well as the receipts 
given for the money, provided for the ad- 
vance of the amount of the loss as a loan. 
In an opinion delivered by Mr. Justice 
Untermeyer, the court held that “the loan 
agreements by which the legal rights of the 
insurers and their assured were consciously 
and deliberately established, may not be 
impugned by evidence tending to impair 
their effect,” and that the parties had the 
right to accomplish | the purpose of the 
agreements, namely, “to secure for the in- 
sured an amount equal to their loss” without 
subjecting them to the risk of liability for 
repayment in the event that there was no 
recovery against a third party and “with- 
out transferring to the insurer by subroga- 
tion” the title to the claims. 


The Conflict 


To illustrate the conflict which has until 
now existed in the First Department, it 
will suffice to refer to two decisions in the 
Supreme Court, New York County. What 
appears to have been the predominant view 
—now upheld by the Appellate Division— 
was thus stated in Hartzberg v. New York 
Central RR. Co. (41 N. Y. S. 2d, 345): 


Reimbursement for loss by an insurer, pursu- 
ant to a “‘loan receipt’’ similar to the one exe- 
cuted by the plaintiffs herein, does not disqualify 
a party, as the real party in interest, from 
prosecuting an action to recover for such loss. 


On the other hand, when Par-X Uniform 
Service Corp’n v. Emigrant Industrial Savings 
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Bank was decided at Trial Term (183 Misc. 
126), the loan agreements executed by the 
plaintiff were held to be “an empty device.” 


A Divided Front 


But there is no unanimity of opinion among 
the several departments of the Appellate 
Division. In the Second Department, as 
now in the First, loan agreements have been 
given their intended effect (Balish v. Advance 
Fuel Corp’n, 266 App. Div. 683). In the 
Third Department, however, they have been 
condemned as “a fiction and a sham,” in- 
effectual to prevent subrogation (Purdy v 
McGarrity, 262 App. Div. 623). 


II 
Why a Loan Receipt Agreement? 


The motive which prompts an insurer to 
make a loan, rather than outright payment, 
is, of course, obvious. That juries are liable 
to be prejudiced against insurance com- 
panies is a matter of which the courts have 
taken full cognizance. The mere utterance 
of the word “insurance,” in an action in 
which the defense is conducted by a liability 
insurer, has been held to require the grant- 
ing of a new trial. Whether the defendant 
is covered by insurance or the plaintiff is 
suing on behalf of an insurer, the prejudice 
is equally operative. “The same frailties of 
human nature that impel a jury to return a 
large verdict against an insured defendant 
are still present and quite as much at work 
when a jury discerns that a corporate in- 
surer of the plaintiff is to recoup a claim 
it has paid” (Butera v. Donner, 177 Misc. 966, 
969). Probably, in many of the cases in 
which the demand is made that the plaintiff's 
insurer come out into the open, it is the 
defendant’s insurer that is making the de- 
mand in the name of the defendant. The 
defendant’s insurer remains behind the 
scene, and it has the help of the court in 
keeping its presence undisclosed. For the 
plaintiff's insurer the problem is more dif- 
ficult. The loan receipt agreement is the 
answer. 


In the Beginning— 


Although such agreements are now exten- 
sively used for the purpose described, and 
are, indeed, said to have been devised to 
enable the insurer to recoup from a wrong- 
doer without appearing by name (Merrimack 
Mfg. Co. v. Lowell Trucking Corp’n, 182 
Misc. 947), the loan receipt appears to have 
been originally employed for a wholly dif- 
ferent purpose. Only within the past ten 
or fifteen years has it been used by insurers 
generally. Before this it had been used for 
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many years by marine and inland marine 
underwriters when they paid losses to 
shippers. As used by them, it was devised, 
not to avoid subrogation and in order that 
an action against the carrier might be 
brought in the shipper’s name, but to keep 
in existence the carrier’s liability, in order 
that an action might be brought at all. 


Carrier v. Shipper’s Insurer 


What brought it into use was the practice 
among carriers of stipulating in their bills of 
lading that they should have the benefit 
of any insurance carried by the shipper. 
Stipulations of this kind were held valid in 
Phoenix Insurance Co. v. Erie & Western 
Transportation Co. (117 U. S. 312), where 
Mr. Justice Gray, after discussing the ques- 
tion at length, said: 


As the carrier might lawfully obtain insurance 
against the loss of the goods by the usual perils, 
although occasioned by his own negligence, he 
may lawfully stipulate with the owner to be 
allowed the benefit of insurance voluntarily ob- 
tained by the latter. This stipulation does not, 
in terms or in effect, prevent the owner from 
being reimbursed the full value of the goods; 
but being valid as between the owner and the 
carrier, it does prevent either the owner him- 
self or the insurer, who can only sue in his 
right, from maintaining an action against the 
carrier upon any terms inconsistent with this 
stipulation. 


To offset such stipulations contained in bills 
of lading, marine and inland marine insurers 
stipulated in the policies they issued to 
shippers that they should not be liable for 
any loss for which the carrier was liable 
and that the insured should make no agree- 
ment and do no act whereby the insurer’s 
right of action against the carrier might be 
affected. Thus hemmed in by stipulations 
on either side, the shipper might often 
have had to wait until an action by him 
against the carrier resulted either in an 
award of damages or in an adjudication that 
the carrier was not liable. Meanwhile he 
would be out of funds. To avoid this, the 
insurer advanced the amount of his esti- 
mated loss as a loan. The payment thus 
made did not inure to the benefit of the 
carrier, and the carrie?’s liability remained. 
Provisions in policies issued to shippers, 
to the effect that if the bill of lading con- 
tained a stipulation of the kind described 
the insurer would advance the amount of 
any loss as a loan, and receipts in which 
the shipper acknowledged the receipt of 
such a payment as a loan, were held valid 
and effectual. Among the cases are two 
decided by the Circuit Court of Appeals 
for the Second Circuit. (Penn. RR v. Burr, 
130 Fed. 847; Bradley v. Lehigh Valley RR., 
153 Fed. 350). 
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An Early Clash 


Lee v. Barrett (82 Misc. 475), frequently 
cited in cases in which a loan receipt was 
used merely to avoid subrogation, illustrates 
well the purpose for which such receipts 
were originally used. Among the cases 
cited by Justice Finelite, in his opinion in 
this case, is Fayerweather v. Phenix Insur- 
ance Co, (118 N. Y. 324), where Chief Judge 
Follett said: 


When goods in the hands of a common carrier 
for transportation are insured by the owner, and 
are subsequently lost or injured under circum- 
stances rendering the carrier liable to the owner 
for the damages and the insurer pays the loss to 
the owner, the insurer, in the absence of stipu- 
lations between the carrier and the owner de- 
feating the right, is entitled to be subrogated to 
the rights and remedies of the owner against 
the carrier. * * * But the struggle between 
carriers and insurers to escape the liability im- 
posed under the usual bills of lading and poli- 
cies, by casting the burden of the loss upon 
the other by the insertion of unusual and astute 
provisions in their respective contracts with the 
owner, has rendered this simple rule of law 
quite inapplicable to many of the cases arising 
under such special contracts. 


A Typical Battle 


Only six months before the decision in Lee 
v. Barrett (82 Misc. 475), the Appellate Divi- 
sion, First Department, in Kalle & Co., Inc., 
v. Morton (156 App. Div. 522, aff'd 216 
N. Y. 655), upheld an agreement under 
which an insurer paid to a shipper, as a 
“loan,” the value of the shipper’s goods 
which had been destroyed by fire while in 
transit on a steamer. The bill of lading 
contained a clause giving the carrier the 
benefit of any insurance on the goods. Tne 
shipper’s policy contained a provision that, 
if any agreement was made that a carrier 
should have the benefit of the insurance for 
any loss for which the carrier was liable, 
the insurer should be discharged of liability 
under its policy. The insurer disclaimed 
liability to the shipper, but advanced the 
value of the goods as a “loan” under an 
agreement in which the shipper agreed to 
prosecute its claim against the carrier, at 
the insurer’s expense, and to return to the 
insurer so much of the money advanced as 
it might collect from the carrier. 


The clause in the bill of lading, the court 
stated, made the policy unenforcible. The 
carrier contended, however, that this was of 
no importance since the insurer, by advanc- 
ing the amount of the loss, waived any 
defense it might have had on that ground, 
that the money advanced was, in legal 
effect, a payment by the insurer of its lia- 
bility under the policy, and that it was 
estopped from asserting the contrary. 
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No Waiver by Payment 


Justice Laughlin, who delivered the opinion 
of the court, said: 

There is nothing in the submission to indicate 
that the insurance company, in advancing the 
$330, intended thereby to waive any defense 
which it had, or that such advancement was to 
be considered as an unconditional payment of 
any liability under the policy; on the contrary, 
the agreement entered into between the insur- 
ance company and the shipper, at the time the 
money was advanced, shows that such was not 
its intent and it did not so elect. The money 
was advanced upon certain specified conditions, 
among which were (a) the presentation of a 
claim to the carrier for the amount of the loss; 
and (b) upon receiving payment to refund the 
same to the insurance company. If it be true, 
as indicated, that the policy could not have 
been enforced, then the insurance company had 
a right to exact such terms with respect to the 
carrier, that is, the party primarily liable to 
the insured, as it chose as condition of payment, 


This case is typical of many in which prop- 
erty has been lost or damaged while in the 
possession of a carrier or bailee. A quite 
different situation is presented when, for 
example, an automobile has been damaged 
in a collision. 


III 


The Limitations of Luckenbach 


Luckenbach v. W. J. McCahan Sugar Refining 
Co. (248 U. S. 139), has been frequently 
cited, in New York and elsewhere, as au- 
thority for the view that loan receipt agree- 
ments are valid and effectual. Actually, 
what was there decided is limited by the 
facts of the case and by the reasoning on 
which the decision is clearly based. 

In the Luckenbach case, a shipper filed a 
libel to recover for damage to a cargo of 
sugar resulting from the failure of the 
owners of the vessels to use due diligence 
to make her seaworthy. The owners and 
the charterer contended that the libel should 
be dismissed because the shipper had already 
been compensated for the loss by its in- 
surers and, also, that under a clause in the 
bill of lading, the carrier was entitled to 
the benefit of the shipper’s insurance. The 
shipper had received from its insurers an 
amount equal to the loss, but contended that 
this was received as a loan or conditional 
payment merely and that, therefore, the 
carrier was not relieved of liability. 


Contained in the policies were provisions 
excluding “liability for merchandise in the 
possession of any carrier or other bailee, 
who may be liable for any loss or damage 
thereto; and for merchandise shipped under 
a bill of lading containing a stipulation that 
the carrier may have the benefit of any in- 
surance thereon.” : 
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“Only Useful Among Fools” 


Judge Hough, who decided the Lucken- 
bach case in the District Court, condemned 
as a sham the practice of providing for a 
loan in a policy issued to a shipper and of 
taking a loan receipt from him, and spoke 
caustically of the decisions in which this 
practice had been upheld. Referring to sev- 
eral of these decisions and to the earlier 
case in which the Supreme Court has held 
valid a stipulation in a bill of lading giving 
the carrier the benefit of the shipper’s 
insurance (Phoenix Insurance Co. v. Erie 
& Western Transportation Co., 117 U. S., 
612), he said these later cases “give a fair 
picture of the sort of thing which has ren- 
dered the decision” of the Supreme Court 
“only useful among fools.” He asserted: 
“To say that what one must pay and does 
pay, parts with for a consideration, and can 
never recover from the recipient, is a ‘loan,’ 
insults understanding.” (The Julia Lucken- 
bach, 235 Fed., 388, 391, 392.) 


CCA Unmoved 


The Circuit Court of Appeals remarked 
that it was not disposed to depart from its 
earlier decisions and merely added: “Though 
the purpose of the insurance company is 
quite apparent, we can understand a con- 
tract of loan which is to be repaid only 
on a certain condition—e. g., the shipper’s 
recovering against the carrier.” (235 Fed., 


388, 397.) 


Brandeis on Loan Receipts 


In the Supreme Court, the matter was dis- 
cussed at greater length. After stating the 
facts, Mr. Justice Brandeis, who delivered 
the opinion, said that “The situation was, 
therefore, this: 


The carrier (including in this term the chart- 
erer, the ship, and the owners) would, in no 
event, be liable to the shipper for the damages 
occasioned by unseaworthiness, unless guilty of 
negligence. The insurer would, in no event, be 
liable to the shipper, if the carrier was liable. 
In case the insurer should refuse to pay until 
the shipper had established that recovery 
against the carrier was not possible, prompt 
settlement for loss (which is essential to actual 
indemnity and demanded in the interest of 
commerce) would be defeated. If, on the other 
hand, the insurers should settle the loss, before 
the question of the carrier’s liability for loss 
had been determined, the insurer would lose the 
benefit of all claims against the carrier, to which 
it would be subrogated in the absence of a 
provision to the contrary in the bill of lading. 
* * * and the carrier would be freed from 
liability to anyone. 


“In order that the shipper should not be 
deprived of the use of money which it was 
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entitled to receive promptly after the loss, 
either from the carrier or from the insurers, 
and that the insurer should not lose the 
right of subrogation,” said Mr. Justice 
Brandeis, “the insurers and the shipper en- 
tered into agreements under which the 
amount of the loss was received by the 
shipper as a loan, repayable only out of 
the net proceeds of any recovery against 
the carrier. If there was no recovery, the 
advances were to operate as absolute pay- 
ment under the policies.” 


“They Accomplish the Desired Purpose” 


After remarking that “Agreements of this 
nature have been a common practice in 
business for many years,” he continued: 


It is clear that if valid and enforced according 
to their terms, they accomplish the desired 
purpose. They supply the shipper promptly 
with money to the full extent of the indemnity 
or compensation to which he is entitled on ac- 
count of the loss; and they preserve to the in- 
surers the claim against the carrier to which, 
by the general law of insurance, independently 
of special agreement, they would become subro- 
gated upon payment by them of the loss. 


As to the carrier’s insistence that the trans- 
action, while in terms a loan, was in sub- 
stance a payment of insurance, and that to 
treat it as a loan was to follow the letter 
of the agreement and to disregard the actual 
facts and to sanction fiction and subterfuge, 
Justice Brandeis said: 


“No Good Reason for 
Questioning Legality” 


But no good reason appears either for ques- 
tioning its legality or for denying it effect. The 
shipper is under no obligation to the carrier to 
take out insurance on the cargo; and the freight 
rate is the same whether he does or does not 
insure. The general law does not give the car- 
rier, upon payment of the shipper’s claim, a 
right by subrogation against the insurers. The 
insurer has, on the other hand, by the general 
law, a right of subrogation against the carrier. 
Such claims, like tangible salvage, are elements 
which enter into the calculations of actuaries in 
fixing insurance rates; and, at least in the mu- 
tual companies, the insured gets some benefit 
from amounts realized therefrom. It is essential 
to the performance of the insurer’s service that 
the insured be promptly put in funds, so that 
his business may be continued without embar- 
rassment. Unless this is provided for, credits 
which are commonly issued against drafts or 
notes with bills of lading attached would not 
be granted. 


“Consonant with Commerce and Justice” 


“Whether the transfer of money or other 
thing shall operate as a payment,” the 
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opinion continued, “is ordinarily a matter 
which is determined by the intention of 
the parties to the transaction. * * * The 
insurers could not have been obligated to 
pay until the condition of their liability 
(i. e., non-liability of the carrier) had been 
established. The shipper could not have 
been obligated to surrender to the insurers 
the conduct of the litigation against the 
carrier, until the insurers had paid. In 
consideration of securing them the right to 
conduct the litigation, the insurers made 
the advances. It is creditable to the in- 
genuity of business men that an arrange- 
ment should have been devised which is 
consonant both with the needs of com- 
merce and the demands of justice.” 


The War Is Over 


Rather than as establishing a rule applicable 
to indemnity insurers generally, the Lucken- 
bach case ‘should be regarded as marking 
a chapter in what has been called “a long 
continued war between the shipper’s in- 
surer and the carrier over the benefit of 
the shipper’s insurance” (The Steel In- 
ventor, 35 F. Supp., 986, 996). That war 
appears to have been largely terminated by 
a decision of the Circuit Court of Appeals 
for the Second Circuit in which it was held 
that a clause in a bill of lading giving the 
carrier the benefit of the shipper’s insur- 
ance is invalid because it at least tends to 
produce an unjust discrimination in vio- 
lation of the Interstate Commerce Act 
(China Fire Insurance Co. v. Davis, 50 F., 
2d, 389, cert. denied 284 U. S., 658). By 
the terms of the Carriage of Goods by Sea 
Act (sec. 3, subdiv. 8) such a clause, in a 
bill of lading covering a foreign voyage 
into or out of the United States, is “void 
and of no effect.” 


Luckenbach Lives On 


Contracts of intrastate carriage are not 
directly affected by this decision of the 
Circuit Court of Appeals or by this statu- 
tory provision. Nor does it appear to be 
unlawful to include in a warehouse receipt, 
or in a contract with a dyer or other 
processor of goods, a clause giving the 
bailee the benefit of the carrier’s insurance. 
Consequently the doctrine of the Lucken- 
bach case may be considered as retaining 
its full efficacy in respect of shipments by 
coastal and intercoastal vessels (where the 
Carriage of Goods by Sea Act does not 
apply) and of intrastate shipments by land 
carriers and also in the many situations 
involving marine insurance in which the 
property insured is in the custody of a 
third party under a contract of bailment. 
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SETTLEMENT OPTIONS AND 
PARTNERSHIP INSURANCE 


By Delmar Olson 


Attorney, Mutual Trust Life Insurance Com- 
pany, 135 So. LaSalle St., Chicago, Ill. 


[We present here the second and conclud- 
ing installment of Mr. Olson’s article which 
began in the August issue of the JOURNAL. 
—The Editor. ] 


TRANSFER OF LEGAL TITLE 


It has already been pointed out how the 
careful preparation of a buy-and-sell con- 
tract may clothe the surviving partner with 
equitable rights to the interest of the de- 
ceased partner which will be enforceable in 
a court of equity. As a practical proposi- 
tion, if the points outlined in the preceding 
paragraphs relating to the buy-and-sell con- 
tract and the insurance policies are adhered 
to, there is little likelihood of the surviving 
partner’s not being able successfully to as- 
sert his rights in the event of litigation. 
However, regardless of the skill and fore- 
thought that have gone into a buy-and-sell 
agreement and policy arrangement, and re- 
gardless of the equitable rights which may 
be thereby created in the surviving partner, 
no automatic transfer of the deceased part- 
ner’s interest will be effected, and tech- 
nically the legal title thereto will still pass 
to the representative of the deceased part- 
ner’s estate. The problem, therefore, is by 
what method, if any, the deceased’s legal 
title may be transferred to the surviving 
partner. 


A Will 


It is generally proposed that each partner 
execute a will whereby he bequeaths his 
partnership interest to his personal bene- 
ficiary in case of his death, the theory be- 
ing that such person will eventually acquire 
legal title through probate proceedings and 
can thereafter assign such interest to the 
surviving partner pursuant to the buy-and- 
sell contract. The only argument in favor 
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of this arrangement is that it is a solution. 
However, it 1s roundabout and not depend- 
able. Wills being ambulatory in character, 
there is nothing to prevent either partner 
from changing his will without the knowl- 
edge of the other. The personal beneficiary 
may refuse to convey and thereby require 
the surviving partner to appeal to the courts 
for the specific enforcement of the contract. 


Mutual Wills 


This type of will offers a simple and work- 
able solution to the problem of transferring 
the legal title. The advantage of mutual 
wills is, first, they are founded on contract 
and are treated by the courts of most juris- 
dictions as irrevocable, at least in the ab- 
sence of notice, and second, they enable the 
partners to make a direct bequest of the 
partnership property to the survivor with- 
out affecting the normal distribution of the 
remainder of their estates. Under this ar- 
rangement, the partners in consideration of 
their mutual action would execute identical 
wills bequeathing each to the other their 
respective partnership interests. Such mutual 
wills should clearly set out the circumstances 
of their execution and should definitely 
establish the fact that they are mutual wills 
made each in consideration of the other 
pursuant to a contract of the parties and 
for the purpose of further securing the 
performance of the terms and conditions 
of their partnership buy-and-sell agreement. 
Each partner should include only his re- 
spective partnership interest, since in this 
way the balance of his estate will remain 
unaffected by the mutual will and may be 
disposed of in the normal way. The mutual 
wills should also provide that in the event 
of the death of the partner therein named 
as legatee during the lifetime of the testator, 
then such property shall become a part of 
the testator’s residuary estate. By way of 
additional precaution, a provision should be 
made that such wills shall not be revocable 
during the lifetime of all the partners in 
the absence of their consent. 


Although the title which passes to the sur- 
viving partner under a mutual will must in 
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most cases go through probate proceedings, 
such partner is adequately protected since 
the title is assured to him and is not de- 
pendent upon its receipt and transfer to him 
by some other person. In a majority of 
cases the mere existence of the mutual will 
will secure the surviving partner against 
interference and will vest him with suf- 
ficient rights to assume ownership of the 
partnership pursuant to the buy-and-sell 
contract without any probate whatever. It 
is true that this “mutual wills” idea still 
leaves open the technical objection of the 
claims of creditors of the deceased partner. 
However, this argument is more fancied 
than real. If the partners exercised care in 
the preparation of their buy-and-sell agree- 
ment and have charged their estates with 
the performance of their contract, then, in 
the absence of special circumstances consti- 
tuting a fraud on creditors, there is little 
probability of such claims prevailing. As a 
practical matter, partners, in view of their 
close relationship, are very well acquainted 
with one another’s affairs and in the event 
of uncertainty, either partner can insist upon 
special security against such a contingency. 


Joint Tenancies with Survivorship 


The ideal solution to this problem of trans- 
ferring legal title would be an arrangement 
whereby such title would be jointly vested 
in the partners during their lifetime and at 
the death of one partner would automatic- 
ally pass to the other partner free and clear. 
The old common law joint tenancy with its 
characteristic of survivorship created pre- 
cisely this relation between the co-tenants. 
Whether or not partnership interests may 
be held in joint tenancy will depend pri- 
marily upon the answer to two questions: 
(1) Does the local law recognize joint 
tenancies of personal property and, if so, 
what formalities are necessary?; and (2) 
Does the local law place any restrictions 
on the joint tenancy of partnership inter- 
ests? The first question presents little diffi- 
culty since the law is well settled one way 
or the other throughout the several states, 
the greater number of which permit joint 
tenancies of personal property. The “De- 
cennial Digests” in Section 1 of Joint Ten- 
ancy list many cases on this subject. The 
answer to the second question offers more 
trouble due principally to the fact that there 
appears to be no case directly in point. 
33 Corpus Juris 907 cites only the case of 
Fleming v. Fleming, 174 N. W. 946 (pe- 
tition for rehearing, 180 N. W. 206 and 184 
N. W. 296, Iowa) on the subject. Although 
this case was actually decided on other 
grounds, the court, without citing any law 
or giving any reasons therefor, stated, 
among other things, that there could be no 
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joint tenancy in a commercial enterprise 
dealing with the property or profits of a 
certain business. The case involved only 
the construction of a series of partnership 
survivorship agreements, by means of which 
the complaining widow of a deceased part- 
ner was liable to be cut off without any 
consideration whatever. The case is scarcely 
in point since not only were there no sepa- 
rate assignments of partnership interests in 
joint tenancy, as is contemplated by this 
discussion, but the court expressly found 
no joint tenancy to exist at all. Whether 
or not the statement of the court may be 
regarded as an expression of Iowa law, it 
is doubtful if such statement will be ac- 
corded much recognition elsewhere. 


As a general proposition, there is no reason 
why a partnership interest may not be held 
in joint tenancy. The only essential differ- 
ence between a joint tenancy and a partner- 
ship is the incident of survivorship which 
exists in the case of a joint tenancy. The 
two are, therefore, not incompatible. There 
is nothing in the Uniform Partnership Act 
which would prohibit such an arrangement, 
and the Act expressly provides that an as- 
signment of itself does not work a disso- 
lution of the partnership, particularly where 
such assignment is by agreement of the 
parties. On the other hand, owners of 
property held in joint tenancy are in many 
cases partners, and this relationship has 
been recognized in the courts. It would 
seem to follow that if the partnership assets 
may be held in joint tenancy, then the 
partnership interests which represent such 
assets may likewise be held in joint tenancy. 
The creation of the joint tenancy should be 
by simple assignments prepared and exe- 
cuted in accordance with the requirements 
of the local law. The assignments should 
contain a recital of the facts and circum- 
stances of execution so as to form a part 
of the entire buy-and-sell transaction. Such 
joint tenancy assignments should, of course, 
be in addition to the regular survivorship 
provisions contained in the buy-and-sell 
agreement so as to provide a double-barreled 
security to the surviving partner. The exist- 
ence of a joint tenancy between the partners 
would not be repugnant to the partnership 
relationship and would not interfere in any 
way with their respective rights and obli- 
gations. During the lifetime of the partners 
they would continue to operate much in the 
same fashion as though no joint tenancy 
were created. The joint tenancy is destruct- 
ible and, in the event of a dissolution of 
the partnership, would not stand in the way 
of the usual liquidation. Upon the death 
of one of the partners, the survivorship 
characteristic of the joint tenancy would 
operate to automatically transfer the title 
to the survivor. 
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SUMMARY 


The direct designation of personal bene- 
ficiaries in partnership insurance policies 
offers certain definite advantages not shared 
by other forms of beneficiary designations. 
With few exceptions, it is the only desig- 
nation which permits the free and unrestricted 
use of settlement options and at the same 
time guarantees the partner first to die that 
prompt and direct payment of the purchase 
price will be made to his dependents. 


In addition to these advantages, the same 
arrangement lends itself to certain dis- 
advantages, particularly from the standpoint 
of the surviving partner, who is denied the 
very positive security afforded to the part- 
ner first to die. These disadvantages may 
be obviated by the intelligent and careful 
preparation of the documents which are to 
evidence and secure the agreement of the 
parties, all of which documents should be 
integrated and refer one to the other so as 
to constitute an unambiguous and clear-cut 
contract. A competent attorney familiar 
with the local law and the problems of 
the partners should be consulted since the 
transaction is technical and subject to the 
vagaries of the several states. 


The exercise of care and forethought in the 
preparation of these documents will enable 
partners to utilize the personal beneficiary 
designation and at the same time rest secure 
in the knowledge that their program will 
efficiently and effectively carry out the pur- 
poses for which it was intended. 


A PHILOSOPHY AND PLAN FOR 
INSURANCE CODE BUILDING 


By Robert D. Williams 


Special Deputy Insurance Commissioner, 
State of Washington 





The new code for the State of Washington 
has not yet reached the drafting stage, and 
we are in the happy position of being able 
to review freely some of the matters in- 
volved without being required to say what 
may be in the final blueprint. We will 
attempt to do three things in revising the 
code. First, to clean up our present code; 
second, to meet the issues presented by the 
SEUA decision; and third, to bring new 
ideas into the code so that it will be up to 
the progress of the business and will reflect 
its progressive thinking. 


The Old and the New 


The old code might be compared to a 
garment, stylish and proper in its day, but 
now torn and patched and inadequate. If 
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we had no other purpose than to clarify 
and reorganize the present material in the 
code, the work of revision would be fully 
justified. But the challenge of code re- 
vision looks to the future. Heretofore, the 
right to supervise the insurance business 
has been deemed to be the exclusive pos- 
session of the states. Upon that assump- 
tion our insurance code was built. With 
insurance operations now a subject of 
Federal concern, the new code must meet 
two requirements: First, it must not, in its 
attempt to regulate the business, conflict 
with protection given interstate commerce 
by the Federal Constitution. Second, it 
must provide a basis for a state supervision 
so reasonable and effective as to make un- 
necessary, as far as our power extends here 
in Washington, any further acts of Con- 
gress in regulation of the business. 


We expect to improve the code as to fire 
rate-making and rate bureau operations, 
and make provisions for rate supervision in 
all other fields where practical and where 
necessary to permit the making of rates 
based upon the collective experiences of 
companies without exposing them to Fed- 
eral charges of collusion in price fixing. 


An important purpose of revision is to 
bring the code into line with progess in 
the business. A general idea of the pur- 
pose of insurance laws has been to prevent 
bad practices and encourage good practices. 
Frequently, the boundary line between what 
is bad and what is good is foggy; it is apt 
to be drawn by opinion rather than experi- 
ence. In trying to work new ideas into the 
code, we must have guidance of a basic 
philosophy as to the proper purpose of 
insurance laws. You may be sure that such 
a philosophy will be given a good work- 
out in regard to some of the matters which 
we now have under consideration. I shall 
mention a few of them. 


Agenda 


At the top of the list is the proposal to 
modify the classifications of insurance and 
capital requirements made by the present 
code to make possible what is usually re- 
ferred to as “multiple-line underwriting.” 
Its purpose is to enable a single company 
to issue a single policy to cover the multi- 
ple risks to which a given subject of insur- 
ance may be exposed, in contrast to the 
many separate policies in two or more sepa- 
rate companies which may not be required 
to provide the same coverage. It would 
enable “fire” and “casualty” coverages to 
be provided by a single company in a single 
policy. Life insurance, and coverages pri- 
marily representing service such as title 
insurance, are excluded. 


INSURANCE ROUND TABLE 





(535) 











Fortunately, we don’t have to try to meet 
in the new code all the complexities which 
have grown out of the wide swath that 
Inland Marine is now cutting through the 
insurance field. We will try to handle only 
two of the most difficult: First, to define 
Inland Marine so that we can tell better 
than at present when a thing is or is not 
a proper subject for coverage under that 
form; and second, to establish rate super- 
vision to the extent made necessary by the 
SEUA decision and to the extent practical 
in view of the great inflexibility needed by 
Inland Marine because of actual under- 
writing factors. 


Turning now to life insurance, as a result 
of studies conducted by the National As- 
sociation of Insurance Commissioners, a 
new table of mortality and a new basis 
for the computation of the cash loan and 
surrender values, and participating rights 
of life insurance policies, has been de- 
veloped. The uniform legislation carrying 
the new plan into effect is often referred 
to as the “Guertin Law” after the actuary 
who acted as chairman of the research 
committee. The new law has been enacted 
or approved by the majority of states. If 
found to be what it is claimed to be, it will 
be embodied in the new code. 


As for Accident and Health, the great con- 
cern is with the main body of the accident 
and health contract rather than with the 
standard provisions. Some progress has 
been made through the promulgation by 
the respective insurance departments of 
long and detailed instructions concerning 
the format, type sizes, sequences and com- 
binations of subject matter permissible in 
proposed policy forms. But changes are 
constantly being made, and the result to 
companies writing business across the na- 
tion is some satisfaction and much con- 
fusion. Some company executives and 
insurance commissioners now believe that 
ultimately most good will come from a 
reasonable standardization of the main pro- 
visions of the policy. We in Washington 
shall see if we cannot through a better 
expression of the power of the Commis- 
sioner to pass upon the substantive merit 
of accident and health offerings, or through 
other practical means, lift the general 
standard of accident and health policies in 
the state. 


Closely related to the public relations 
problem of accident and health is that of 
mail-order insurance. The National As- 
sociation of Insurance Commissioners has 
proposed a model law, which, if adopted 
nationwide, would solve the problem. The 
model law, which we expect to include in 
our code, provides in substance that we 


THE INSURANCE LAW JOURNAL 





(536) 


will not permit a Washington company to 
solicit insurance in any state to which it is 
not admitted as an authorized insurer, if 
the laws of that state make similar pro- 
visions for their own domestic companies. 


The Time Has Come 


The need for a thorough overhauling of 
our insurance laws is now great. The 
combination of circumstances out of which 
the need arises, with the business now 
rapidly evolving because of the interstate 
commerce concept and because of progres- 
sive thinking within the industry, makes 
our opportunity unique. We must do an 
especially good job. 


SHYSTERS IN TOKYO 


Webster says: “Shyster, n. A pettifogger; 
one who carries on any business, esp. legal 
business, in a mean and dishonest way; one 
without professional honor.” 








It is not within the province of the JOURNAL 
to vie with the pundits of the world of 
politics and international diplomacy, whether 
profound or bumbling. But news that the 
Swiss had given the lie to the toothy little 
yellow men, gave us again that old sickish 
feeling of being a bit ashamed to belong 
to the same biological genus as certain other 
people. What is cheaper looking than a 
liar caught in a lie? 


The Swiss are world-famous for their watch 
and clock-making. They are, presumably, 
pretty good at chronology. The Swiss said 
—and proved it by a timetable—that the 
American terms allowing his august majesty 
to retain sinecurial employment as a puppet 
of the United Nations were transmitted 
promptly and were in the hands of the 
rising sons promptly, on Sunday. The 
“so-sorry” folk say that transmission was 
delayed, and they did not receive the terms 
until Monday, excuse it please. 


To think that in a moment solemn for the 
entire world, and the hour of life or death 
for their nation, Japan’s course was guided 
by cheap and petty tricksters, playing at 
the big-time game of world politics with 
all the small-time finesse of a Fulton Street 
fish-peddler makes the whole thing—in spite 
of the death, blood and sorrow—more and 
more like an operetta Mikado. 


Hirohitos at Home 


Reminds us of the tactics of the fauna 
Shyster, the lice in the hair of Justice, who 
will brazenly tell the court that he did not 
receive the copy of the pleading that you 
personally served on him only yesterday; 
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or who answers “ready” on the call of the 
court’s calendar, with his fingers crossed 
and with neither client nor witnesses within 
hailing distance, in the hope that you won't 
be ready and he can get a default or a 
dismissal. Then there’s the one who, in 
interrogating the jurors on their voire dire 
examination, asks smirkingly, and with 
accent in the proper place, “Do any of you 
jurors know the attorney for the defendant 
Mr. Smith, who has offices in the Insur- 
ance Exchange Building?” And the fellow 
who, quite unnecessarily and by oblique 
questions, brings out that the action is a 
subrogated one, when this has nothing to 
do with the merits of the case; or who 
instructs his plaintiff, when asked as to 
whether he signed a written statement for 
an investigator, to answer, “Oh, you mean 
the man from the insurance company. Yes, 
he was out to see me.” Or—but we could 
go on all day, and so could you. We all 
know the shyster’s despicable gambits. 


And so, in sorrow and pity, not unmixed 
with suspicious apprehension, we await the 
latest bit of sharp practice from the Tokyo 
midgets. Shysters are the same the world 
over, we expect. 


STANDARD FIRE POLICY IN 
PENNSYLVANIA 


Commissioner Neel of Pennsylvania has 
issued a directory to all insurers authorized 
to write fire insurance in Pennsylvania, 
concerning the standard fire policy recently 
adopted by Pennsylvania. Commenting on 
the sections of the statute establishing and 
regulating the issuance of the new form of 
the standard fire insurance policy, and which 
prescribe penalties for violation thereof, the 
Commissioner says: 


“The Act specifically requires the use of 
the new form by all stock fire insurance 
companies. However, the form may also 
be used by all classes of fire insurers, and 
in order to establish uniformity I suggest 
that consideration be given to the adoption 
of the new form by all other fire insurers. 
The new form is required to be plainly 
printed and no portion thereof shall be in 
type smaller than seven point, the type to 
be used in printing the form to be on file 
in the office of the Insurance Commissioner. 
When available a copy thereof will be fur- 
nished upon request. 


“Pursuant to the provisions of the Act, 
supplies of the present standard policy 
may be used until July 1, 1946. Previous 
to that date all stock fire insurance com- 
panies should have submitted and obtained 
Department approval of the new standard 
policy form. As soon as the new policy is 
ready for submission duplicate copies should 
be forwarded to the Insurance Department, 
City Centre Building, 121 North Broad 
Street, Philadelphia (7), Pennsylvania, at- 
tention of the Supervising Policy Analyzer, 
peas with the notice of March 31, 


“Any insurers desiring to adopt the new 
standard fire policy form as of September 
1, 1945 or prior to July 1, 1946 (after which 
later date use of such new form is manda- 
tory) and not having such new form avail- 
able may do so temporarily by endorsement 
to the present standard fire policy form 
reciting that the policy shall be construed 
as if in the language and form prescribed 
by Section 522 of the Insurance Company 
Law of 1921, (Pamphlet Law 682), as 
amended by Act No. 136, approved April 
25, 1945. 


“Endorsements are also required to be 
approved prior to issuance and duplicates 
thereof should be submitted in the same 
manner as prescribed for policy forms.” 


INTERIM INSURANCE COMMISSION 
APPOINTED IN ILLINOIS 


Illinois’ Governor Green has announced 
the appointment of three members of the 
interim commission provided for by Senate 
sill No. 493, approved July 22, 1945, to 
study Illinois laws relating to taxation and 
regulation of insurance companies as af- 
fected by the S. E. U. A. decision. The 
members are: Paul F. Jones, former state 
director of insurance; Joseph H. Braun, 
counsel for the Chicago Motor Club and 
secretary of the National Association of 
Independent Insurers; and Chase M. Smith, 
counsel for the Lumbermen’s Group of 
insurance companies. The state director of 
insurance, N. P. Parkinson, is a member 
of the commission, as are also three state 
senators and three state representatives, 
who were recently appointed to the com- 
mittee. 








HILL J 


Extra! 


The Virginia Supreme Court of Appeals has reversed its original opinion in Smith 
v. Coleman, and now holds, in accord with the weight of authority, that the bene- 
ficiary of a life insurance policy need not have an insurable interest. 
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THE FUNCTION OF 


INSURANCE LAWYERS 


Indiana Law J ournal, A pril, 1945 
By E. W. Sawyer 


Attorney, National Bureau of Casualty and Surety 
Underwriters 


Casualty insurance and the Bar are uniquely 
related. No other branch of industry re- 
lies so fully upon the legal profession. The 
reliance of the profession upon casualty 
insurance is no less extensive. 


An anomaly of this unique relationship is 
that neither party to it has made a sustained 
effort, the one to explain, the other to under- 
stand, how organized co-operation could 
make this relationship of greater value to 
both and enable casualty insurance to be- 
come an even stronger factor in the nation’s 
economy. The time has come when organ- 
ized co-operation can no longer safely be 
postponed. 


Discussed in these pages are a few matters, 
as illustrative of many, upon which a con- 
tinuous plan of co-operative endeavor would 
be of great value to insurance and to the 
Bar, both immediately and in the years 
ahead. 


In the present social revolution all insti- 
tutions, such as insurance, undergo radical 
changes. Casualty insurance is peculiarly 
susceptible because it embraces types of 
insurance most closely related to immediate 
objectives of the social movement, security 
of the individual. In taking its bearings, the 
insurance industry must admit frankly its 
tendency to be conservative, and make al- 
lowance for it. 


Function of Insurance 


The major function of insurance always has 
been stabilization of our economy. As long 
as that was the sole function of insurance, 
the manner in which a loss was adjusted 
and litigation handled was of importance 
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only to the insured. But for several years 
a new function has been developing—the 
function of protecting interests other than 
those of the insured. The charter of our 
course must recognize this change in func- 
tion as one of the most significant trends. 
It is significant because of its effect not 
only upon the character of insurance but 
upon the handling of losses and litigation 
of claims. 


Adequacy of Casualty Insurance 


Adequacy of casualty insurance is often pre- 
vented by ill-advised legislation. Too little 
is left to discretionary power of insurance 
commissioners and too much is incorporated 
in statutes. If insurance is to become and 
remain adequate for its function, statutes 
must permit growth. 


Handling of Claims 


In their work of adjusting and litigating 
claims, lawyers do much to create good or 
bad relations between insurance and the 
public. Undue delay in adjustments and 
unwarranted litigation can emasculate the 
effectiveness of insurance as a means of 
meeting a social need as thoroughly as in- 
adequacy of insurance. 


Responsibility of Insurance Industry 


But neither adequacy of insurance nor the 
most efficient handling of adjustments and 
litigation will enable casualty insurance long 
to hold its place as a means of effecting 
social objectives unless the law which de- 
fines responsibility squares with the public’s 
feeling of responsibility. 

The Bureau of Labor Standards of the 
United States is on record, at least unoffi- 
cially, as favoring state insurance of work- 
men’s compensation. We must anticipate 
efforts to expand state insurance in this 
field and efforts in this country, as in Eng- 
land, to incorporate workmen’s compensa- 
tion insurance in a governmental social 
security plan. 
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The number of automobile accidents will 
soon call for a different system from the 
old one of negligence. The close parallel 
between industrial accidents and automobile 
accidents should be sufficient warning to 
Insurance and the Bar. 


Nor can the quentee of social security 
plans be supinely watched without consider- 
ation of the - Be upon private insurance. 
Much thinking, much planning, much work 
is to be done if the public is to be con- 
vinced that private insurance is the best 
medium for meeting social responsibilities. 
Sound gradual progress in the right direc- 
tion is called for. 


Insurance Now Is Commerce 


One result of the social revolution which 
did not follow the American way of gradual 
change was the reversal last June by the 
United States Supreme Court of its oft- 
repeated pronouncement that insurance is 
not commerce. The immediate effects of the 
decisions were to subject insurance to diverse 
existing federal statutes, and to make pos- 
sible further federal regulation, and to throw 
into the realm of doubt and uncertainty 
many state regulatory laws. 


Whatever differences of opinion may once 
have existed over the relative merits of fed- 
eral regulation as opposed to state regula- 
tion, the view is now all but unanimous that 
regulation of insurance by the states should 
continue. Since June 1944, insurance com- 
panies have been studying the effect of 
change of status upon tax laws of the var- 
ious states, and likewise have been working 
for months to determine the best basis for 
state control of rates. Because there will be 
introduced in the legislatures of many states 
bills to create state control or to amend 
and supplement existing control, it is im- 
perative that insurance lawyers understand 
the issue involved. 


The right of Congress to regulate insur- 
ance was established by the decision of the 
Supreme Court. Insurance rates are now 
subject to existing federal statutes. There is, 
however, no federal statute specifically reg- 
ulating insurance rates. 


A state statute regulating interstate com- 
merce under its police power is generally 
regarded as valid if (1) it does not contra- 
vene existing federal law, and (2) it does 
not invade the national interest by unduly 
burdening interstate transactions, 


On the Horns of a Dilemma 


A more difficult problem arises under existing 
federal statutes. In many states insurance 
companies are required by law to collabor- 
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ate with other companies through rating 
organizations in order that rates may be 
based upon experience broader than that of 
a single company. But the federal anti-trust 
statutes, which the decision made appli- 
cable to insurance, declare such collabora- 
tion illegal, and the Supreme Court has 
said that the purpose of collaboration is 
immaterial, Companies are in a position of 
being required to comply with state law in 
order to obtain licenses and of being sub- 
ject to indictment under federal anti-trust 
law if they do comply. 


The Kind of Law Needed 


Combining experience is essential in cas- 
ualty insurance rate-making. Drafting stat- 
utes which will permit proper collaboration 
and which will survive conflicts between 
federal and state power is an extremely 
delicate task. 


Adequate state regulation must reckon 
with the delicate balances between local 
and national interest and conflicting federal 
and state law affecting collaboration. It 
must also accommodate diverse requirements 
of many kinds of insurance and several kinds 
of insurance companies. Furthermore, there 
is as great danger from too strict as from 
too lax regulation. Because casualty insur- 
ance is constantly expanding, it is preferable 
that regulation be established by adoption 
of principles within which administering 
authority can exercise broad discretionary 
power, rather than by adoption of details. 
Flexibility in making rates and rating plans 
1s imperative. 

The stock casualty companies, acting through 
the Association of Casualty and Surety Ex- 
ecutives and with the advice and help of 
the National Bureau of Casualty and Surety 
Underwriters, have prepared a model bill 
setting forth the principles just mentioned. 


There is need both of carefully prepared 
legislation and of good administration. That 
means that insurance lawyers must interest 
themselves in both. State insurance de- 
partments must be adequately financed. 


Insurance Lawyer in Insurance 
Departments 


Insurance departments must have competent 
legal advice. No department, however small, 
should try to function under current condi- 
tions without the full-time services of a 
capable lawyer familiar not only with local 
problems but with fine questions of balance 
between state and federal power. 


State supervising officers must be convinced 
that continuance of state regulation depends 
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upon them. They must find ways to permit 
rating as a unit of a risk having exposures 
in several states. They must find ways to 
permit uniformity in practices and in policy 
torms. 


It has been shown that the interest of the 
lawyer is no longer confined to individual 
cases which he may be called upon to handle, 
but that his interest is in the welfare of the 
business as a whole—the covers, the legal 
and social theories underlying the covers 
and the regulation of the business. Organ- 
ized co-operation between insurance and in- 
surance lawyers can no longer safely be 
postponed. The Indiana Bar, by organiza- 
tion of its Insurance Section, has set an 
example for other states. 


ILLINOIS NEGLIGENCE: II, 
CONTRIBUTORY NEGLIGENCE 


Illinois Law Review, Nov.-Dec., 1944 
By Leon Green 


Professor of Law, and Dean of the School of Law, 
Northwestern University 





Contributory negligence having been re- 
pudiated in 1894, the doctrine of the first 
common law negligence case reported in 
the Illinois Supreme Court reports, Aurora 
Branch Railroad v. Grimes, 13 Il. 585 (1852), 
was reinstated in all its mercilessness. The 
plaintiff has the burden of showing (1) that 
the defendant was negligent, and (2) that 
the plaintiff himself was free from contrib- 
uting negligence. 


The severe handicap put upon the plaintiff 
to purge himself before he can maintain a 
personal injury action has resulted in hurt- 
ful decisions. What is the trouble? Is it 
with the court or the doctrine? Let us 
examine the doctrine as it is administered 
in Illinois. 


As a Substantive Defense—lInroads on the 
doctrine of contributory negligence, such as 
the exacting rules of liability in the railroad 
cases, indicate a widespread dissatisfaction 


with its application in personal injury and 
death litigation. 


Burden of Proof—With almost unanimity 
in Anglo-American jurisdiction contributory 
negligence is held to be a matter of defense, 
with the burden on the defendant to plead 
the defense and sustain it by a preponder- 
ance of the evidence. [Illinois stands alone 
in the severity with which its courts place 
the burden on the plaintiff. Any claim as 
to the logic of the Illinois rule begs the 
question. Furthermore, overwhelming ex- 
perience has demonstrated the convenience 
of placing the burden on the defendant. 


Administration of Law Through Jury Trial.— 
But there are more compelling considera- 
tions for placing the burden on the de- 
fendant. Negligence law is people’s law. 
In negligence cases the claims of the par- 
ties and the facts in support are usually 
presented to a jury in broad formulas. In- 
structions on issues of negligence permit 
the utmost flexibility in judgment. If they 
are properly given, and if otherwise due 
process is observed by a trial court, the 
verdict of the jury under common law ad- 
ministration is conclusive. 


When appellate courts take the applica- 
tion of negligence formulas in their own 
hands and substitute their judgments for 
those of juries and trial courts, they are 
in effect destroying the most effective method 
of administration the common law has de- 
veloped for handling injuries incident to 
the hurried activities of a mechanized so- 
ciety. 


The result of appellate court control is the 
circumscription of the freedom and finatity 
of the processes which the common law 
has so laboriously developed. It is the 
courts that will have to reform their own 
practice; they are not warranted in waiting 
on legislatures to correct the mistakes of 
the courts in the courts’ own field of gov- 
ernment. As Chief Justice Wheeler recalls, 
“The law of torts is in the main judgment 
law.” 
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Jitterbug Jurisprudence 


The case of the boisterous jitterbug (reported at page 571 of this issue), in 
which the California District Court of Appeal allowed a recovery to plaintiff, 
the voluntary and very surprised hostess at the Hollywood Canteen, who was 
thrown by the frenzied jitterbug, has been appealed to the California Supreme 


Court. 


Frank J. Creede, representing the Casualty & Surety Claims Association 


of San Francisco, has filed a brief with the Supreme Court as amicus curiae. 
Perhaps the canteen could avoid future catastrophes by sprinkling the floor 
with “DDT”, the new insecticide developed by and for the army. 
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NOW TOO EARLY, 
NOW TOO LATE 


What delicate nuances of timing are re- 
quired by the maximal and minimal limi- 
tation provisions of the standard fire policy, 
the one requiring, negatively that suit be 
not filed before a certain time and before 
certain conditions precedent have been ful- 
filled; and the other requiring, on the posi- 
tive side, that suit be filed, if at all, within 
fifteen months “after the fire”! File suit too 
quickly, will you? Then you’re out of court 
because you jumped the gun. And when, 
with thirst for justice still unslakened, you 
return and file another suit, you will maybe 
find that you are now too late because you 
were once too early. Again you wind up 
in what the biblical fathers called “the ex- 
terior darkness”, referred to more often by 
the secular writers as “behind the eight- 
ball,” an old Latin expression meaning “on 
the wrong end of a judgment.” 


Following close on the heels of the Bollinger 
cases in California, which were reviewed in 
the April, 1945 issue of the JouRNAL, comes 
the decision of the New York Supreme 
Court in Bucholz v. United States Fire In- 
surance Company, 5 CCH Fire anp CASUALTY 
CasEs 456. This case too, like the Bollinger 
case, has to date made its third appearance 
in the reviewing courts. As in the earlier 
case, so also in the Bucholz case, the insured 
and “substantial justice” won out in the last 
reported appeal. 


Meet Bucholz 


Bucholz was the insured under a fire policy, 
and he sued the insurer without first com- 
plying with the policy provision requiring 
that the insured submit the loss to an ap- 
praisal before filing suit. The fire occurred 
December 14, 1937. It was not until July 10, 
1941, after a trial, that the plaintiff’s action 
was dismissed because of failure to comply 
with the condition precedent. This judg- 
ment of dismissal was affirmed by the Ap- 
pellate Division of the Supreme Court, 4 
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What the Courts 


Are Doing 


CCH Fire ANp CAsuatty CAseEs 584. In 
affirming the order of dismissal, the court 
said that, though the dismissal was properly 
“on the merits” for the reason that on the 
existing facts the plaintiff could not recover, 
plaintiff could maintain another action after 
complying with the requirement for an ap- 
praisal. The Court of Appeals likewise 
affirmed the judgment of dismissal on some- 
what similar grounds, 5 CCH Fire Anp 
CasuaLty CAses 230. The decision of the 
Court of Appeals was rendered on June 8, 
1944, and a new action was commenced by 
the plaintiff on August 25, 1944, some seven 
years after the fire and after refusal of 
plaintiff’s belated offer to proceed with an 
appraisal. 


Plaintiff Says, Defendant Says— 


The policy contained the provision that no 
suit or action thereon should be sustained 
until after full compliance with all require- 
ments of the policy, and that such a suit 
should be begun within fifteen months after 
the fire. The defendant insurer now claimed 
that the suit was barred by the policy limi- 
tation requiring that suit be filed within 
fifteen months after the fire. Plaintiff 
claimed that his right of action was saved 
by section 23 of the Civil Practice Act which 
provides: 


If an action is commenced within the time 
limited therefor . . . or the action is terminated 
in any other manner than by a voluntary discon- 
tinuance, a dismissal of the complaint for neg- 
lect to prosecute the action, or a final judgment 
upon the merits, the plaintiff . . . may commence 
a new action for the same cause after the ex- 
piration of the time so limited and within one 
year after such a reversal or termination. 


Therefore, unless the plaintiff’s right to sue 
was saved by section 23 of the Civil Prac- 
tice Act, the second action would be barred 
by the limitation contained in the contract, 
for it was brought almost seven years after 
the fire. The appellant insurer contended 
that (1) section 23 is inapplicable because 
the prior judgment was “upon the merits”, 
and (2) that, even if the section is appli- 
cable, it was not complied with, in that the 








second suit was not commenced within one 
year after the termination of the first suit. 


On What “Merits”? 


In allowing the insured to recover in spite 
of the fact that the present suit was not 
filed until almost seven years after the fire, 
the court said: “It is clear that here the 
prior action was dismissed because it was 
prematurely brought. It was brought be- 
fore the provision for appraisal was com- 
plied with, and, under the policy, could not 
be maintained until the conditions of the 
policy had been met. Accordingly, the prior 
judgment, though final and conclusive on 
the existing facts, would not estop a subse- 
quent suit brought after the plaintiff ten- 
dered performance of the requirement for 
appraisal. ... We find that section 23, Civil 
Practice Act, applies and that the present 
suit was timely. It is for the same cause, 
in that it is to enforce the same loss on the 
same policy as in the first action, but after 
fulfillment of the conditions precedent. The 
one year provision contained in section 23 
begins to run from the termination of the 
first suit. Here the termination was the 
decision of the Court of Appeals (or entry 
of judgment on remittitur) in the earlier 
action. The prior action terminated 
in a judgment which was a final determi- 
nation ‘on the merits’ within section 482, 
Civil Practice Act, in that it would effect 
an estoppel to the extent that no other ac- 
tion could be maintained on the same facts, 
i.e., without a prior appraisal. But the term 
‘merits’ as used in section 23, has a broader 
connotation than it has as used in section 
482, Civil Practice Act. Section 23, in effect, 
contemplates that a suitor have one adjudi- 
cation of the substance or merit of his cause 
where he has initiated a suit in time. Where 
the failure to perform a condition precedent 
has barred consideration of the substance 
or merit of the cause, the right to a second 
suit is saved by the section.” The court 
relied on an earlier decision in a workmen’s 
compensation case, Streeter v. Graham & Nor- 
ton Co., 263 N. Y. 39, giving a similar broad 
interpretation to the phrase “upon the merits.” 


Thus, by a broad, nontechnical and sensible 
construction of “upon the merits” in sec- 
tion 23, the statute saves a plaintiff his suit 
on the merits of his case, when an earlier 
abortive suit has been dismissed because of 
a failure to comply with policy conditions 
precedent to suit; and substantial justice is 
done to the plaintiff insured. The result was 
achieved with a minimum of violence to the 
statutory rules of practice. The California 
courts, in the Bollinger case, had to go toa 
great deal more trouble to assure the plain- 
tiff a hearing on the substance of his case. 
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Some Ancient History 


In California, the statute saving for the de- 
feated plaintiff in an abortive action, a hear- 
ing on the merits of his case, is much less 
extensive than the New York statute. Sec- 
tion 355 of the California Code, enacted in 
1872, provides: 


If an action is commenced within the time 
prescribed therefor, and a Judgment therein for 
the plaintiff be reversed on appeal, the plaintiff, 
or if he die and the cause of action survive, his 
representative, May commence a new action 
within one year after the reversal. 


Literally construed, this statute would only 
afford relief in the event of a reversal on 
appeal, and would not aid a plaintiff who 
had unsuccessfully pursued his right in a 
previous suit. In 1901 a commission ap- 
pointed by the California legislature reported 
“An act to revise and reform the Code of 
Civil Procedure of the state of California 
by amending certain sections, repealing 
others and adding certain new sections.” 
This act was passed by the legislature in 
1905. It included an amendment of section 
355. However, it was held unconstitutional 
in Lewis v. Dunne, 134 Cal. 291, for the rea- 
son that it did not publish the code “repub- 
lished and reenacted at length as revised”, 
and merely contained the changes made in 
the code by the commissioners. Said the 
court in a crotchety mood, “A scarcity of 
statutory laws and want of facility for pass- 
ing them are not among the evils of the 
times.” And so now, in December, 1944, 
when the California Supreme Court comes 
to deal with the Bollinger case, it has only 
an antiquated statute to work with. 


L’Affaire Bollinger 


You will recall the unhappy life and times 
of Bollinger. The plaintiff's property was 
destroyed by fire on September 27, 1939. 
The insurer denied liability on the ground 
that the sole and unconditional ownership 
clause of the policy had been violated. On 
January 15, 1940, suit was filed. On Feb- 
ruary 21, 1941, judgment was entered for 
the insurer on the ground that the insured 
had filed suit before the expiration of thirty 
days from the date the loss payable under 
the policy had been ascertained. (It ap- 
pears that this judgment was possibly erro- 
neous because, inasmuch as the insurer had 
unconditionally denied liability, it was not 
necessary for the insured to wait out the 
minimal limitation period.) No appeal was 
taken from this decision, and a new action 
was commenced by the insured on Feb- 
ruary 25, 1941. This time the insurer pleaded 
by demurrer that the action was barred by 
the limitation provisions of the policy, which 
required that any action thereon be brought 
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“within fifteen months next after the com- 
mencement of the fire.” The trial court 
sustained this demurrer. 


Before a final decision was rendered on ap- 
peal in this second suit, the case went to the 
California District Court of Appeal, which 
held for the insured. Then, on appeal to the 
California Supreme Court, this holding was 
reversed, and the action was held to be 
barred. On rehearing, however, the Su- 
preme Court finally held that the plaintiff’s 
action was not barred. 


“Now You See It, Now You Don’t” 


To accomplish this result the court pro- 
mulgated a new rule, which was a bit of 
surprise not only to the parties, but also to 
the dissenting members of the court. Per- 
haps even the judge writing the opinion was 
surprised at the genie he had invoked. One 
can understand the court’s doing this in a 
fine frenzy induced by the archaic and in- 
tractable Section 355 of the California Code, 
quoted above, which apparently provided 
an extension of the limitation to the plain- 
tiff in a first abortive action only where the 
plaintiff's judgment was reversed on appeal. 
Thus does the law of 1872, when applied to 
a case in 1944, require Procrustean tactics 
on the part of a conscientious court. 


The court held that Section 355, literally 
construed, would afford relief only in the 
event of a reversal on appeal, and would not 
aid a plaintiff who had unsuccessfully pur- 
sued his right in a previous suit. And here 
the court prestidigitates: “There is all the 
more reason to protect a plaintiff, as in the 
present case, who has not mistaken his 
remedy but through error of,the trial court 
was not allowed to proceed to trial [refer- 
ring to the apparently erroneous dismissal 
of the plaintiff’s first action]. The basic 
policy that underlies Section 355 calls for 
relief in such a case.” 


“This Court Is Not Powerless” 


“In any event this court is not powerless to 
formulate rules of procedure to serve the 
ends of justice where technical forfeitures 
would unjustifiably prevent a trial on the 
merits. . . . In the present case plaintiff 
brought his action on the policy in good 
time and diligently pursued it. The nonsuit 
was erroneous and unrelated to the merits. 
But for the unreasonable delay in bringing 
the action to trial, the limitation period 
would not have expired and ample time 
would have remained to file a new action. 
[And now for the judicial sleight of hand!] 
Since this action is in reality a continuance 
of the earlier action involving the same par- 
ties, facts, and cause of action, and was 


promptly filed after entry of judgment on 
the nonsuit, plaintiff should not be deprived 
of a trial on the merits because he failed to 
seek other remedies in the Municipal Court.” 


Mr. Justice Schauer, in his concurring opin- 
ion based on another ground, charged that 
the majority of the court was promulgating 
a new rule by judicial legislation. To this 
criticism there would seem to be no answer, 
except, perhaps, that in the view of the 
court, justice required the court to legislate. 
Whether the application of such a brand 
new rule, formulated for the first time on 
appeal, and thus applied ex post facto to the 
insurer, is fair and consistent with due proc- 
ess of law is another question, better left 
for the contending parties to wrangle over. 


An Alternative “Out” 


It is interesting to consider further the ma- 
terials for decision that were available to 
the New York and California courts re- 
spectively. As already indicated, the latter 
court arrived at its conclusion by an excru- 
ciating torture of Section 355. The concur- 
ring opinion of Mr. Justice Schauer there is 
based on the ground that defendant’s con- 
struction of the limitation provisions of the 
standard policy provisions, as provided by 
statute, makes the preliminary period be- 
fore suit can be filed, a statutory prohibition 
staying the commencement of the action within 
the meaning of Section 356 of the Code of 
Civil Procedure, which provides that “when 
the commencement of an action is stayed 
by statutory prohibition, the time of the 
continuance of the prohibition is not part 
of the time limited for the commencement of 
the action.” Section 356 is the section of 
the statutory fire policy providing the con- 
ditions precedent to filing suit and also the 
maximum limitation. This ground was also 
the basis of the holding in the California Dis- 
trict Court of Appeal for the plaintiff. How- 
ever, the majority of the court did not see 
fit to adopt this “out” for the plaintiff. 


There is a New York statute similar to the 
California Section 356. In almost the iden- 
tical words of the California statute, it pro- 
vides: “Where the commencement of an 
action has been stayed by injunction or 
other order of a court or judge or by statu- 
tory prohibition, the time of the continu- 
ance of the stay is not a part of the time 
limited for the commencement of the ac- 
tion.” (Section 24 of the New York Civil 
Practice Act.) So the New York court 
could, if it had wished and if the matter 
had been presented in this light on appeal, 
have decided the Bucholz case on the same 
ground that the concurring opinion in the 
Bollinger case was based on. There were 
practically the same provisions of the stand- 
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ard fire policy, and the same type of statute 
tolling limitations where the commencement 
of the action is stayed by statutory prohibition. 
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Whatever the status of the “new rule” pro- 
mulgated by the California Court, it cer- 
tainly cannot be justified as a construction 
of Section 355 of the California Code. As 
a new rule of court, made in the middle of 
litigation about the very point covered by 
the rule, and given retroactive effect against 
the defendant, it would seem to be some- 
thing less than due process of law. An 
amendment of the antiquated Section 355 
of the California Code, a hangover from 
the simple days of 1872, would seem to be 
long overdue. Time marches on, even in 
the matter of time limitation statutes! 


PLEADING OWNER’S LIABILITY — 
WHAT IS “OPERATION”? 


In Gladd v. Paslawski, 23 CCH AUTOMOBILE 
Cases 493, the Pennsylvania Superior Court 
affirmed the order of the trial court granting 
a new trial, where the jury in a burst of 
universal benevolence returned a verdict for 
the plaintiff in his suit, and a verdict against 
the same plaintiff on the counter-action of 
the defendant. Because of the conflicting 
verdicts and because insufficient instruc- 
tions were given the jury (a novel and 
infrequent error!) the trial court granted a 
new trial. The Pennsylvania Superior Court 
approved the order granting the new trial 
and approved as “sound” the reasons given 
by the trial court for its order. But the re- 
viewing court went on to say, “In addition, 
new trials should be had for another reason. 
30th cases were tried together and in plain- 
tiff’s pleading in Paslawski v. Gladd and 
Laskovic [the counter-action], nothing is 
stated as to the negligence of Gladd ex- 
cept that it is charged that the negligence 
‘of the defendants was as follows’: (Recit- 
ing various particulars in which the auto- 
mobile was negligently operated). Appar- 
ently any recovery against Gladd would 
have to stand on the negligence of Laskovic, 
the driver of the Gladd car, and Gladd could 
only be liable under some application of the 
doctrine of respondeat superior, agency or 
joint control... .” This sounds like a very 
poor additional reason; the court should 
have left well enough alone. 


To allege that a man operated a car need 
not necessarily mean that he was personally 


at the wheel of the car, himself manually 
handling its controls. Certainly he can 
Operate it through the instrumentality of 
another. Especially is this true when he is 
actually present as an occupant of the car 
while another drives. 


Pleading a Prima Facie Case 


A pleading need only allege a prima facie 
case. In Pennsylvania, as in practically all 
states, proof that the owner’s car was driven 
by another is held to be prima facie evidence 
that it was being driven by an agent of the 
owner. Frew v. Barto, 15 CCH AuTOMOBILE 
Cases 246. (See also the cases cited in 
Sefton v. Valley Dairy Co., 15 CCH Auto- 
MOBILE CASEs.) If such proof, unrebutted, 
makes out a case for the jury against the 
owner, why must more be pleaded? 


The rule in Illinois, as in many other states, 
is that the allegation that the owner of an 
automobile was operating it, is sufficient to 
charge him with driving it through an agent 
or servant. In the Illinois case of Rich et al. 
v. Albrecht et al., 4 CCH AUTOMOBILE CASES 
419, the Illinois Appellate Court says in the 
course of its opinion: “Finally, defendant 
asserts that the complaint charges that de- 
fendant was driving the truck at the time 
it was struck, while the proof is that it was 
then being operated by his servant Van 
Winkle, Rich not being present in person 
at the time, and that as a consequence 
there is a failure to prove the allegation that 
defendant then driving the truck ... Here 
the act complained of, that is, the driv- 
ing of defendant’s truck, was one which 
could be done by the servant as well as by 
the master. If proof that Van Winkle’s 
negligent driving, within the rule of the de- 
cision cited, would sustain the charge that 
the truck was driven by defendant, then 
there was no reason why the complaint 
should allege that the driver was the servant 
of defendant, and had it done so the aver- 
ment would have been surplusage.” 


This rule strikes us as sounder than that 
laid down by the Pennsylvania court—par- 
ticularly where, as in that case, the owner 
was present in his car at the time when it 
was being driven by another. Since the 
Pennsylvania court mentions the rule com- 
plained of, merely as an additional ground 
for its decision (substantial and adequate 
grounds for which were given in the trial 
court’s decision characterized by the Supe- 
rior Court as “sound”), perhaps this limita- 
tion of “operation” to mean “mechanical 
operation” may be overlooked as a lapse 
by the court into obiter dicta. 
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ADEQUACY OF AWARD IN 
WRONGFUL DEATH ACTION 


(PENNSYLVANIA) —- 
e@ Lack of proof as to support 


What is the value, in an action for wrong- 
ful death, of the life of a 64 year old dece- 
dent, who has a widow and two daughters, 
one aged 44 and the other aged 42, all of 
whom are living in Greece, and where there 
is no sufficient evidence to show that the 
decedent was contributing in any degree to 
their support and maintenance? The ad- 
ministrator sued on behalf of the widow and 
daughters. The jury brought in a verdict 
for $1,000. The funeral bill amounted to 
$416.90. On appeal, the administrator con- 
tended that the verdict was inadequate, but 
the appellate court affirmed the judgment of 
the trial court in denying a new trial. “The 
jury could have very properly come to the 
conclusion that there was not sufficient evi- 
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MANUFACTURER’S AND DEAL- 
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Intersection collision—Verdicts 
in favor of both parties (Pa.) 
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Carrier’s liability (R. I.) 


PRE-TRIAL ORDER BINDING 
ON NEW COUNSEL: 
Accident in federal forest reserve 
(Ore.) 
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WAIVES VENUE IMMUNITY: 
Federal venue statute (Md.) 


WHEN IS AN AUTOMOBILE 
“UNATTENDED”? 
Automobile in garage—Attend- 
ant not present (N. Y.) 


WHEN IS A POLICEMAN OFF 
DUTY 
Cooma" liability—Scope of em- 
ployment (Pa.) 
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dence to show that the decedent was con- 
tributing to any degree for their support 
and maintenance. This properly accounts 
for the size of the verdict.” Judgment af- 
firmed.—Commonwealth Trust Company of 
Pittsburgh, Admr. v. Pittsburgh Railways 
Company. Pennsylvania Superior Court. 
July 19, 1945. 23 CCH AutomosiLe Cases 
532. 

Clair D. Moss, 802 Frick Bldg., Pittsburgh, Pa., 
Edwin K. Logan, New Castle, Pa., for appellant. 
Leo A. Nunnink, 2003 Law & Finance Bidg., 
Pittsburgh, Pa., for appellee. 


BUS DRIVER PUNCHES PASSENGER 


(FLORIDA) 
¢ Amount of punitive damages 
Excessive verdict 
Busses bulging with cramped and cranky 
passengers and driven by tired, impatient 
drivers are common these days, but usually 
passenger and driver stick to verbal punches. 
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Mr. Yellen, plaintiff in this case, was riding 
one day on just such a crowded bus in the 
city of Miami. It seems that it was not 
unusual for a passenger to pay his fare when 
he left the bus, and accordingly Mr. Yellen 
had made his way to the back without 
dropping his tokens into the box beside the 
driver. When the bus stopped for a signal 
light at an intersection which was not a 
regular stop, Mr. Yellen called out to the 
driver to open the rear door. The driver 
replied that he would have to pay his fare 
before getting off. The same question-and- 
answer sequence reoccurred, whereupon 
gentility was abruptly discarded. Mr. Yellen 
shouted to the driver, “We can’t get through 
here, it is impossible, you are crazy if you 
think we can get through there.” The 
driver’s reply, in an equally loud voice, was 
simply that Mr. Yellen would have to use 
the front door. Mr. Yellen tried again: 
“Open this damn door!”, which, translated, 
must mean “Open sesame!” because the 
door really opened, and Mr. Yellen and a 
friend got off. Taking some tokens from 
his pocket, Mr. Yellen started toward the 
front of the bus and was met half-way by a 
very irate driver with clenched hands who 
sputtered, “What would you do if I didn’t 
open that damn door? What in hell would 
you do?” Said Mr. Yellen, “I wanted that 
door open and I didn’t want any arguments. 
Here is your fare; you can go to hell.” 
Words having become inadequate, the punches 
began; the driver struck plaintiff, knocked 
him down, and continued to hit him until a 
policeman was called. The opponents were 
ill matched, Mr. Yellen being forty-five years 
old, 5 feet, 10% inches tall, and weighing 
175 pounds; the bus driver being twenty- 
eight years old, 5 feet, 10 inches tall, and 
weighing 230 pounds. Both were arrested, 
and Mr. Yellen “was taken to police head- 
quarters and incarcerated in a cell, with 
bars, for about an hour and a quarter or an 
hour and a half.” 


Mr. Yellen sued for compensatory and puni- 
tive damages, and the jury awarded a $2,000 
verdict. On motion for a new trial the 
court approved the verdict. The claim was 
made that Mr. Yellen’s conduct precipitated 
the assault and battery and, consequently, 
the damages should have been reduced. 
Said the state supreme court: “The jury is 
the trier of the facts and when they have 
been properly instructed in the law and the 
trial and record are otherwise free from 
error, a strong showing is required to over- 
turn the verdict, especially where the verdict 
has, as here, received the approval of the 
trial court... . No point is made of error 
other than on the question of the amount 
of the verdict. The plaintiff's allegations 
and proof are that the assault and battery 
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were malicious, unlawful and intentional, 
thus entitling him to recover punitive dam- 
ages. The court properly instructed the 
jury that provocation could not be shown 
to bar the action, but could be considered 
in mitigation of damages.” The judgment 
for plaintiff Yellen was affirmed.—Miami 
Transit Company, appellant v. Yellen. Florida 
Supreme Court. July 10, 1945. 23 CCH 
AUTOMOBILE CASEs 466. . 

Worley, Gautier & Cannon, for appellant. 
Perry A. Nichols, John C, Wynn, for appellee. 


COERCION BY COURT OF 
CONTRARY JURORS 
(MICHIGAN) 


@ Lengthy deliberations of jury 
Denial of motion for new trial 


“We have agreed to disagree,” was the 
jury’s only verdict after two days of de- 
liberation. What is a judge to do in such 
a situation? The case, a damage suit arising 
out of a collision between two automobiles, 
was given to the jury on a Thursday morn- 
ing. Later in the day the foreman informed 
the judge of the state of general disagree- 
ment in which the jurors found themselves, 
nine of them maintaining that the verdict 
should be “no cause for action” because 
they thought the plaintiff driver was guilty 
of contributory negligence. After a lengthy 
discussion between judge and jury, a recess 
was declared until 9:30 the next morning 
(Friday), at which time the court stenog- 
rapher read the conflicting testimony on cer- 
tain questions raised. The judge then urged 
the jury to come to an agreement, where- 
upon the following discussion took place: 
The Foreman: Nine of us feel he was guilty of 
contributory negligence and three members of 
the jury think he was a prudent driver and done 
the proper thing. 

The Court: Three to nine can’t bring in a ver- 
dict you know. 

The Foreman: We understand that. 

The Court: So what are you going to do? Are 
you going to dispose of it? Or are you going 
to leave the thing hanging so that we'll have to 
try it again? I think I'll ask you to go back 
to the jury room and talk the thing over.”’ 


At 4:30 the same afternoon the foreman re- 
ported the only decision the jury had ar- 
rived at: “We have agreed to disagree.” 
He continued, “I don’t know just how you 
would say it—but we seem to be dead- 
locked.” The judge then said: 

Well, what are you going to do? I don’t know 
what to do with you. We had a jury that got 
started this way about a year ago. They hung 
on each case that they tried—couldn’t decide a 
case. I don’t say this jury will do that. We 
have got cases to be tried in this court and we 
don’t want anybody to hang on them and it is 
a bad thing to get in the habit of hanging—of 
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thinking you don’t have to inquire into what 
the other party thinks about the case... You 
should work just as hard to see if you are oc- 
cupying the wrong position as to see if you are 
occupying the right position. Argue it out with 
the other party to see where you really belong 
and what you can do...” 


When the foreman reported on Friday after- 
noon that they had not made a “particle of 
progress,” the judge’s patience seems to 
have exhausted itself. Declaring the jury- 
men antagonistic, he said: 

You can come back in the morning at 9:30 and 
try again, but this will be bad advertising to 
the attorneys. I look to see cases go over the 
term pretty fast unless you do agree because 
attorneys can’t afford to spend the time and 
expense of trying cases before juries that will 
not arrive at verdicts. You have been here four 
days and tomorrow will be the fifth day of ex- 
pense to the court for a jury and besides the 
length of time the attorneys have put in and 
the expense they have put in producing evi- 
dence. We can’t hardly afford in this case to 
do it twice, so come back at 9:30 in the morning. 


The next morning, Saturday, the jury re- 
convened and, after having had the case 
approximately two and one-half days, re- 
turned a verdict of no cause for action. 
Judgment was entered accordingly, motion 
for a new trial was denied, and an appeal 
was made from the order of denial, the only 
question being whether the jurors were 
coerced by the court into rendering a verdict 
as a result of which a new trial should be 
granted. The appeal court said: “Under 
the circumstances shown by the record be- 
fore us we conclude that the statements 
of the court to the jury during the lengthy 
period of its deliberations resulted in co- 
ercing the jurors into agreeing on a verdict 
contrary to the individual convictions of 
some of the jurors. The plain purport of 
the statements made by the court to the 
jurors was that it was their duty to agree, 
and to arrive at a verdict.” ‘The order ap- 
pealed from was set aside and a new trial 
granted.—Decker et al. v. Schumacher, de- 
fendant, appellee. Michigan Supreme Court. 
June 29, 1945. 23 CCH AvutomopiLe CAsEs 
441. 

Allan G. Aigler, Bellevue, Ohio, Ralph W. Aig- 
ler, 320 Hutchins Hall, Victor H. Lane, Jr., 415 
First National Bldg., Ann Arbor, Mich., for 
plaintiffs, appellants. 

Frank B. DeVine, Land Title Bldg., Ann Arbor, 
Mich., for defendant, appellee. 


CONTRIBUTION FOR JOINT 
TORTFEASOR 


(PENNSYLVANIA) 


@ Petition by joint tortfeasor 
Recovery from co-tortfeasor 


Anstine recovered a verdict against the de- 
fendant Davis and the defendant railroad 
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in the amount of $20,000, as joint or con- 
current tortfeasors. Only the railroad ap- 
pealed from the judgment, and on appeal 
it was ordered reversed unless the plaintiff 
Anstine would file a remittitur in the amount 
of $10,000. This the plaintiff elected to do, 
and after filing a remittitur as to the de- 
fendant railroad, he settled with it for 
$10,000. The judgment against the railroad 
was marked “to the use of the Pennsylvania 
Railroad Company”. Thereafter the plain- 
tiff began proceedings in the United States 
District Court to collect from Davis and his 
insurer on the judgment of record for 
$20,000 against Davis. The railroad there- 
upon filed a petition in the state court in 
the original law suit, asking that the judg- 
ment of Anstine v. Davis be marked to the 
use of the railroad, restricted to one half 
of the amount paid by the railroad in settle- 
ment, and paid to the railroad in satisfaction 
of its right to contribution. The insurer 
of Davis was willing to pay to the railroad 
$5,000 or one half of the amount paid by 
the railroad in settlement to Anstine. How- 
ever, Anstine claimed the right to enforce 
the judgment against Davis to the extent 
of $20,000, and, in reply to the railroad’s 
petition, asserted that the court in the original 
lawsuit had no jurisdiction of the judgment 
after term time; and that on enforcing the 
judgment against Davis for the full amount 
of $20,000, plaintiff would merely have to 
allow Davis credit for the $10,000 paid to 
plaintiff by the railroad. ‘The trial court 
held for the railroad, ordering that the judg- 
ment against Davis be marked “to the use 
of the Pennsylvania Railroad”, that the right 
of the railroad in the judgment be restricted 
to the payment of half of the amount paid 
by it in satisfaction of the judgment entered 
against it in favor of Anstine, and that on 
the payment to the railroad company of 
one-half of the sum paid in satisfaction of 
plaintiff's judgment against it, the judgment 
of plaintiff against Davis must be satisfied. 
This holding was affirmed on appeal. 


“The proceeding is governed by 
equitable principles. Plaintiff's suit was 
to recover for a joint tort. The tort was 
of a class in which contribution is allowed 

The liability to contribution was an 
element in plaintiff’s suit from the begin- 
ning to the end. When confronted with the 
alternative of choosing a retrial of the ac- 
tion against the railroad company, or of re- 
mitting $10,000 of the verdict, the choice 
was made in the light of the familiar rule 
that settlement or satisfaction by one of 
several joint tortfeasors was a discharge of 
all. Plaintiff was not required to accept the 
suggested reduction but he did accept and 
remains bound by his deliberate act. It is 
of no consequence that the parties did not, 
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in express words, include the disposition of 
plaintiff’s judgment against Davis; that was 
implied. The settlement had the same legal 
effect as if that agreement had been written 
out at length. The subject was not put be- 
yond the control of the court by the ex- 
piration of the term or by the failure of the 
parties to express it in the settlement; this 
result follows because the plaintiff could not 
enforce his judgment except by writ of 
execution, which was subject to the control 
of the court.” Order affirmed at plaintiff's 
costs.—Anstine et al. v. Pennsylvania Rail- 
road Company, et al. Pennsylvania Supreme 
Court, Middle District. June 29, 1945. 23 
CCH AutomosiLe Cases 522. 

F. Brewster Wickersham, Metzger & Wicker- 
sham, Keystone Bldg., Harrisburg, Pa., for ap- 
pellants. 

Spencer G. Nauman, W. E. Shissler, Bergner 
Bldg., Carl B, Shelley, N. Third St., Douglass 
D. Storey, Calder Bldg., Harrisburg, Pa., for 
appellee. 


DECLARATORY JUDGMENT ACTION 
AND STATE LAW 


(MICHIGAN) 
© State or federal law to govern? 
Motion to dismiss 





Following the happening of an accident in- 
volving their one-time insured, the insurer 
filed a declaratory judgment action in the 
federal district court, against the insured 
and the two parties claiming to have been 
injured by the insured’s negligence. The 
substantial basis of the suit was the insurer’s 
claim of nonliability because there was no 
insurance in force on the insured at the time 
of the accident, since there had been no re- 
newal and amendment of a former policy 
issued to the insured. The insurer was a 
New York Corporation, and the defendants 
were citizens of Michigan. The two in- 
jured parties who had been made parties 
defendant moved to dismiss the action on 
the ground that the complaint failed to 
state a cause of action against them, since 
under the Michigan Declaratory Judgment 
Act, relief would not be granted against the 
injured third persons on a similar complaint 
in the state court. However, the court over- 
ruled the motion to dismiss, since the federal 
court had jurisdiction of the cause when 
there was diversity of citizenship and more 
than $3,000 involved. Whether or not plain- 
tiff insurer was entitled to declaratory judg- 
ment relief would be governed by the federal 
law and not by state law. 


“Regardless of what Michigan courts might 
decide if a factual situation such as here 
presented were submitted to them, whether 
or not declaratory relief can be granted 
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upon the complaint herein is a matter of 
procedure, governed by federal, and not by 
state, declaratory judgment law. Estab- 
lished federal procedure sanctions the main- 
tenance of such an action by the alleged 
insurer against the alleged insured and in- 
jured third persons so that the insurance 
company can obtain in one action an im- 
mediate binding determination of the con- 
troversy over its rights and-liabilities, upon 
which to predicate its future conduct.” An 
order was entered overruling the motion to 
dismiss of the injured persons.—New Am- 
sterdam Casualty Company, plaintiff v. 
Berger et al. United States District Court, 
Eastern District of Michigan, Southern 
Division. April 4, 1945. 23 CCH Auto- 
MOBILE Cases 560. 

Alexander, McCaslin, Cholette & Buchanan, 2217 
National Bank Bldg., Detroit, Mich., for plain- 
tiff. 

Schmier & Schmier, 3605 Barlum Tower, De- 
troit, Mich., for defendants Berger. 

O’Brien & Nertney, 3729 Barlum Tower, Detroit, 
Michigan, for defendants Meadows and Allstein. 


GATE TENDER’S NEGLIGENCE IN 
LOWERING GATES 
(MASSACHUSETTS) 
@ Vehicle stalled on railroad tracks 
Collision with locomotive 





Traveller—‘Never ask for whom the bell 
tolls. It tolls for thee.” Consider the plain- 
tiff's predicament: He was crossing the 
defendant’s railroad tracks at a_ tended 
crossing. As he got inside the west or first 
set of gates, he heard some bells, and both 
sets of gates descended. Plaintiff slowed 
down and stopped in order to avoid running 
into the east or second set of gates. After 
the second set of gates descended, plaintiff 
noticed a locomotive approaching from his 
right. At that time the locomotive had not 
yet entered the tunnel, which was on plain- 
tiff’s right. When plaintiff stopped to avoid 
striking the gates, the motor of his auto- 
mobile stalled, and when the gate tender 
saw that the car was in peril, he started to 
raise the east or second set of gates, but 
plaintiff was unable to start his motor. Ef- 
forts to push the car off the rail were un- 
successful. A railroad flagman at the crossing 
ran toward the tunnel to signal the engineer 
to stop, but the flagman was not seen by 
the engineer, whose vision was obscured in 
the tunnel by smoke and steam. The re- 
viewing court was of the opinion that the 
evidence was sufficient to support the special 
finding of the trial judge that the gate tender 
was negligent. The gates were lowered 
after plaintiff had entered the crossing, and 
the gate tender should have anticipated that 
plaintiff would make an attempt to escape 
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his danger. The tender should have ex- 
ercised reasonable care in the management 
of the gates to prevent them from interfer- 
ing with the success of plaintiff’s attempt; 
it could have been found that the attempt 
would have been successful if plaintiff had 
not stopped his automobile to avoid striking 
the east set of gates. 


“It was the duty of the gate tender, implied 
in the nature of his employment, to use 
reasonable care to protect travellers on the 
railroad crossing from danger from a loco- 
motive travelling along the railroad tracks 
at the crossing. . . . We think that a find- 
ing was warranted that the gate tender, in 
the light of the knowledge of the situation 
that he should have had, by not starting 
earlier to raise the easterly gates, failed to 
exercise reasonable care toward the plaintiff 
and consequently was negligent as to the 
plaintiff.” Judgment for the plaintiff was 
afirmed.—Quinby v. Boston & Maine Rail- 
road. Massachusetts Supreme Judicial Court. 
Suffolk. June 28, 1945. 23 CCH Auto- 
MOBILE CASES 496. 

B. A. Sugarman, for plaintiff. 

A. M. Knowles, for defendant. 


“LOADING AND UNLOADING’— 
BLIND MAN FALLS INTO 
OPEN MANHOLE 





(UTAH) 
@ Automobile insurer v. casualty in- 
surer 
“Loading and unloading” clause con- 
strued 


Practically all authorities are agreed that 
the phrase in an automobile liability in- 
surance policy “including loading and un- 
loading” is a phrase of extension. The 
specific question is always, how far does it 
extend? The employees of the defendant 
brewing company were delivering beer to a 
restaurant. They parked at the curb, took 
the kegs of beer off the truck and placed 
them on the sidewalk. One of the employees 
then went in through the building and 
opened a manhole or trap door in the side- 
walk, through which the kegs of beer were 
lowered into the basement of the building 
by means of an elevator. While the beer 
kegs were being taken into the basement, 
one Dayton, a blind man, walking along the 
sidewalk, fell into the open manhole. Plain- 
tiff paid Dayton’s claim against the Brew- 
ing Company and then filed suit against the 
defendant to recover the sum so paid. The 
Fisher Brewing Company had a policy of 
insurance with plaintiff, Pacific Automobile 
Insurance Company, to protect it against 
liabilities imposed upon it by law for dam- 
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ages sustained on account of the acts of 
its employees arising out of the ownership 
or use, including the loading and unloading 
of the trucks of insured. It also had a 
policy of insurance with defendant, Com- 
mercial Casualty Insurance Co. of New 
York, to protect it against liabilities imposed 
by law except liabilities arising out of the 
ownership or use or the loading and un- 
loading of the trucks. The question posed 
to the Utah Supreme Court was: Under the 
policies of insurance here involved, was the 
lowering of the kegs into the basement a 
part of the process of unloading the truck? 
The court, in an extraordinarily able and 
well-organized opinion, first reviews the 
various rules that courts have used in solv- 
ing questions of the applicability of the 
loading and unloading clause. ‘Then the 
court formulates certain rules to be deduced 
from the reported cases, and concludes by 
holding that the accident in question oc- 
curred during the unloading of the truck, 
and that therefore the plaintiff was not en- 
titled to recover. The trial court’s judgment 
for the plaintiff was reversed. 


“We conclude that the proper rule of con- 
struction of policies such as here involved 
is that the mission, or transaction, or func- 
tion being performed by the insured’s em- 
ployees at the time of the accident is the 
controlling element in determining whether 
the situation from which the accident oc- 
curred is included in loading and unloading. 
The job being performed here, that part of 
the insured’s business functioning at the 
time of the accident was that of making a 
proper commercial delivery. The policy of 
plaintiff included, and the policy of de- 
fendant excluded, the business of making 
commercial deliveries. Both policies treat 
the ‘use of the truck’ as expanded to cover 
all activities involved not only in trans- 
porting and hauling, but in doing all things 
in getting the articles onto the truck and 
off the truck, which were necessary and 
proper in making and completing the com- 
mercial delivery of the goods—all things 
which insured’s employees were required to 
do in making delivery of the beer, and in 
which the truck was involved as one of the 
media of transport. Since the accident out 
of which this action grew was the result of 
acts and conduct of the employees of in- 
sured while engaged in making a commer- 
cial delivery, which was the purpose for 
which, and the field over which the policy 
of plaintiff was written, and was the field 
of liability which defendant’s policy specifically 
excluded, it must follow that the judgment 
of the district court is in error.” Judgment 
reversed.—Pacific Automobile Insurance 
Company v. Commercial Casualty Insurance 
Company of New York, appellant. Utah 
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Supreme Court. August 6, 1945. 23 CCH 
AUTOMOBILE CASEs 553. 


Zar E, Hayes, Arthur H. Nielsen, State Capitol, 
Salt Lake City, Utah, for respondent. 


Irvine, Skeen & Thurman, Walker Bank Bldg., 
Salt Lake City, Utah, for appellant. 


MANUFACTURER’S AND DEALER’S 
LIABILITY FOR DEFECTIVE 

HOOD LATCH 

(TENNESSEE) 





@ Negligence and fraud 


Instrumentality “imminently danger- 
ous” 


On December 5, 1938, the Ford Motor Com- 
pany sent to all its dealers a letter and blue 
prints instructing them to put a rod check 
and hood catch on all its 1939 model cars, 
free of charge to the owners who had pur- 
chased these cars. Trouble had developed 
in this model. The hoods would come open 
in traveling; when this happened, the hood 
would cover the windshield and obscure the 
vision of the driver. The plaintiff’s host 
had purchased a 1939 Ford car from the 
Volunteer Motor Company, but it was never 
called in for installation of a hood guard 
because the car had originally been sold to 
a salesman for a demonstrator, and the sales- 
man had not thought the guard necessary. 
The car was resold to the plaintiff’s host 
without the hood guard. While plaintiff 
was riding as a guest of the owner, who was 
driving along the highway at about 50 miles 
per hour, and passing an oncoming car, the 
hood on the car flew up because of the wind 
from the onrush of the passing car, the 
vision of plaintiff's driver was obscured, 
and he lost control and ran the car off the 
highway, demolishing it and causing plain- 
tiff serious injury. Plaintiff sued the Volun- 
teer Motor Company and the Ford Motor 
Company. He alleged that defendants were 
guilty of negligence in selling the car when 
they knew or should have known that it was 
defective and imminently dangerous; also, 
he alleged that defendants were guilty of 
fraud in concealing the defect from him 
when they knew of it. The trial court di- 
rected a verdict for Volunteer, and over- 
ruled the Ford Company’s motion for a 
directed verdict, but instructed the jury to 
disregard the negligence count. The jury 
returned a verdict for the Ford Company, 
and plaintiff appealed. On appeal, the judg- 
ment of dismissal as to Volunteer was re- 
versed, as was the judgment as to Ford, 
and the case was remanded for a new trial 
as to both defendants. 


THE INSURANCE LAW JOURNAL 





(550) 


The basis of the trial judge’s taking the 
issue of negligence from the jury was the 
general rule that “a manufacturer is not 
liable to a third person, who buys his goods 
from an intermediate dealer, because of the 
want of any privity between the parties”, 
although, admittedly, “He is also liable to 
such third person, where the article sold is 
of such kind as to be imminently dangerous 
to human life or health; also, when the 
article, although not apparently dangerous, 
is known by him to be such, and he gives 
no notice of its qualities when he puts it 
upon the market.” The reviewing court 
held, “The case before us falls not within 
that rule but within the exception of things 
‘imminently dangerous to human life.’ The 
automobile. here was built to run up to 100 
miles an hour. Such an automobile is not 
in itself dangerous but may be so if negli- 
gently constructed. One does not have to 
read the statistics of deaths by accidents in 
automobiles to know that if due care is not 
exercised in their manufacture they are even 
more dangerous than such things as food, 
drink, drugs, firearms, and explosives, which 
constitute the traditional class of things 
‘imminently dangerous to human life or 
health.’ ” 


As to Volunteer, the court said: “We think 
the jury could reasonably have found that 
Volunteer breached this duty. Its sales- 
man Norman kept and used the car in its 
business until he sold it to Baxendale on 
March 3, 1939. The evidence is that though 
he learned of the safety hood catch, he did 
not have it put on because he ‘didn’t think it 
was necessary.’ The reasonable inference 
from this was that Volunteer never showed 
him Ford’s letter, never warned him of the 
danger, and never made him aware of the 
necessity of having the hood catch installed. 
Its failure to do this was an act of negli- 
gence, which could reasonably have been 
found to be a proximate cause of plaintiff's 
injuries. So we think it was error to direct 
a verdict for Volunteer.” The circuit court’s 
judgments of dismissal were reversed and 
the case was remanded to the circuit court 
for a new trial as to both defendants.— 
Wagoner v. Ford Motor Company et al. 
Tennessee Court of Appeals, Middle Section 
at Nashville. July 28, 1945. 23 CCH 
AUTOMOBILE CASEs 513. 

Jay G. Stephenson, J, G. Lackey, Nashville, 
Tenn., for plaintiff in error. 


Armistead, Waller, Davis & Lansden, Nashville, 
Tenn., for defendant in error Ford Motor 
Company. 

Hume, Howard, Davis & Gale, Nashville, Tenn., 
for defendant in error Volunteer Motor Com- 
pany. 
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NEW TRIAL GRANTED FOR 
INCONSISTENT VERDICTS 


(PENNSYLVANIA) 
@ Intersection collision 
Verdicts in favor of both parties 


Apparently in a well-meant but misguided 
effort to make everybody happy the jury 
returned verdicts, one for the plaintiff 
against the defendant, and one in favor of 
the defendant and against the plaintiff, on 
the defendant’s counterclaim. Gladd’s car 
was being driven by Laskovic, while Gladd 
rode in it as a passenger. There was a 
collision with another automobile driven by 
Paslawski. Gladd sued Paslawski for prop- 
erty damage and for personal injuries. 
Thereupon Paslawski sued Gladd and 
Laskovic in a suit which stated nothing as 
to the negligence of Gladd except that it 
charged that the negligence “of the defendants 
was as follows”: (reciting various par- 
ticulars in which the automobile was negli- 
gently operated). The trial court granted 
new trials in both actions because of the 
inconsistency of the verdicts and because of 
insufficient instructions. On appeal this 
order was affirmed, for the reasons given by 
the trial court, and for the additional reason 
that there was no sufficient allegation in the 
Paslawski complaint as to any negligence 
of Gladd. Said the reviewing court: “Ap- 
parently any recovery against Gladd would 
have to stand on the negligence of Laskovic, 
the driver of the Gladd car, and Gladd could 
only be liable under some application of 
the doctrine of respondeat superior, agency 
or joint control, concerning which no men- 
tion is made in the charge of the Court.” 
The order granting new trials was affirmed. 
(For comment on this case, see page 544 
of this issue.)—Gladd v. Paslawski, appel- 
lant. Pennsylvania Superior Court. Filed 
July 19, 1945. 23 CCH AvuTOMOBILE CASEs 
493. 

Marshall & McCandless, Butler, Pa., for defend- 
ant, appellant. 


Carmen V. Marinaro, Kenneth L, Snow, Butler, 
Pa., for appellee. 





PASSENGER LEANS ON DOOR 
HANDLE-—FALLS FROM CAR 


(RHODE ISLAND) 
e Carrier’s liability 
Negligent operation of car 

On the afternoon of the accident, the plain- 
tiff finished his work at a factory in the 
village of Ashton and walked to a nearby 
highway to take a bus to his home in 
Manville. Defendant drove up in his seven- 
passenger automobile, licensed as a public 
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carrier, and asked plaintiff if he wanted to 
get in. The plaintiff paid the fare and got 
into the car, sitting on the right side of 
the rear seat next to two sisters, one of them 
nineteen and the other twenty years old. 
The only other passenger was a young man 
sitting on the front seat. After the car had 
gone some distance, the plaintiff leaned over 
to tell defendant to pick him up in the 
morning to take him to work. Being very 
deaf, the plaintiff leaned well forward and 
put his left hand on the back of the front 
seat. As to what happened then, the plain- 
tiff said: “I put my right hand on the 
window of the door and there is a curve 
there, the door opened, I tried to catch it 
so to pull it back, but the wind was so hard 
it pulled me out.” Comments the court: 
“In speaking of a curve, he evidently meant 
a curve in the road.” Each of the girls gave 
similar testimony. In his declaration the 
plaintiff alleged that the defendant carrier: 
operated his said vehicle in such careless and 
negligent manner that the plaintiff was caused 
to lose his balance, and his hand to slip against 
the door handle to his right side, whereby said 
door suddenly opened, and said plaintiff was 
thrown with great force and violence out of 
said vehicle and to the hard pavement of said 
highway. 


There was no other allegation of negligence. 
It was not charged that the door or latch 
was defective or that the defendant was 
negligent in not making sure that the door 
was latched securely. The defendant filed a 
plea of “not guilty”, and the case was tried 
before a justice of the superior court and 
a jury, which returned a verdict for the 
plaintiff. The defendant did not move for 
a new trial, but brought the case to the state 
supreme court upon a bill of exceptions, in 
which the only exception relied upon before 
the court was to the denial of his motion, 
made at the close of the evidence for both 
parties, that the trial justice direct the jury 
to return a verdict for the defendant. Said 
the court: 


“It is well settled by numerous opinions of 
this court that if a plaintiff alleges in his 
declaration negligence by the defendant in 
certain particulars as the sole foundation of 
the action, negligence in these particulars 
must be proven to sustain the action. 

In our opinion the evidence does not sup- 
port the particular negligence alleged in the 
declaration. Neither the testimony of the 
plaintiff nor that of either of the girl wit- 
nesses as to how the accident happened sup- 
ports the allegation of any such negligence. 
In the instant case there was no evidence 
that the curvature in the road was great at 
the place where the plaintiff lost his balance. 
Indeed the evidence was to the contrary. 
Nor was there any evidence that the speed 
of the car was then excessive or that it 
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was so operated as to cause an unusual and 
sudden lurch, which would be likely to re- 
sult in an injury to the plaintiff in the man- 
ner alleged in his declaration. Hence we 
are convinced that from the evidence in the 
case the jury could not reasonably have 
found that the defendant did not use due 
care in the operation of the car and was 
guilty of negligence in the particulars set 
forth in the declaration.” The defendant's 
exception to the denial of his motion for the 
direction of a verdict in his favor was ac- 
cordingly sustained.—Tetreault v. Duchesne. 
Rhode Island Supreme Court. July 2, 1945. 
23 CCH AUTOMOBILE CASéEs 427. 

Eugene L. Jalbert, Woonsocket, R. I., for plain- 
tiff. 

Henry M. Boss, Providence, R. I., for defendant. 


PRE-TRIAL ORDER BINDING ON 
NEW COUNSEL 
(OREGON) | 


e Accident in federal forest reserve 
Applicability of state traffic act 
Admission of nonliability 


Affirming the validity and binding effect of 
a pretrial order, the court said: “If the court 
cannot rely upon the admissions of counsel 
made in pretrial conferences, then that pro- 
cedure has no validity.” Plaintiff sued for 
damages for personal injuries sustained by 
him as the result of defendant’s violation 
of the rules of the road laid down by statute 
in Oregon, although the accident occurred 
in a federal forest reserve district where the 
defendant was conducting a large logging 
operation under a contract with the federal 
government. As a result of a pretrial con- 
ference, a pretrial order was entered, with 
agreement of the attorneys for both sides, 
that, if under the facts and the law applicable 
it was determined that the road where the 
accident occurred was not a public highway 
and that the Oregon Traffic Act was not 
applicable, defendant could not be charged 
with negligence in the case. On the trial 
therefore, the court directed the jury to find 
that the traffic act was not applicable. After 
the adverse conclusion of the trial, plaintiff 
employed new counsel, who moved for a 
new trial on the ground that the admission 
made by plaintiff’s former counsel was not 
binding, and that they would never have 
made such an agreement which eliminated 
from the case the issue of common law 
liability. However, the court denied the 
motion for a new trial, and this order was 
affirmed on appeal. The admissions in the 
pretrial order were binding on the plaintiff; 
and in any case, the traffic law of Oregon 
did not govern, since the accident happened 
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on land owned and controlled by the federal 
government. 


“An admission by counsel in open court 
made part of the judicial record and used as 
a foundation for a judgment, is the most 
solemn and binding act. No matter what 
the circumstances were the fact admitted of 
record binds the parties and the privies. No 
matter what the legal rights of the client 
were, the attorney in a civil case can de- 
stroy them all by admissions made in the 
record. Otherwise, we turn our face against 
the whole course of history as to judicial 
proceedings exemplified by the common re- 
coveries of the early common law which 
were founded upon the solemn admissions 
of facts which before their entry were fic- 
titious. In modern times the consent decree 
of the court is given absolute effect. If the 
court cannot rely upon the admissions of 
counsel made in pretrial conferences, then 
that procedure has no validity. The court 
must be able to trust counsel’s knowledge 
of the law and of the fact. If counsel should 
be mistaken as to both and yet stipulate to 
a fact, or to a ground of liability, or that 
he has no claim under a specific theory of 
law, then no judgment founded upon a pre- 
trial order or conference would be valid.” 
In any case, the court held that the Oregon 
Traffic Act was not applicable to the acci- 
dent in question, which happened on land 
owned and controlled by the federal govern- 
ment. Plaintiff’s motion for a new trial was 
denied.—King, plaintiff v. Edward Hines 
Lumber Company. United States District 
Court, District of Oregon. April 23, 1945. 
23 CCH AvurTomosiLe Cases 551. 

Greene & Landye, Nels Peterson, 1003 Corbett 
Bldg., Portland, Ore., Hallock, Donald & Banta, 
Baker, Ore., for plaintiff. 

Casey & Kriesien, 115 Public Service Bldg., 
Hugh L. Biggs, Yeon Bldg., Portland, Ore., for 
defendant. 


USE OF THE HIGHWAYS WAIVES 
VENUE IMMUNITY 
(MARYLAND) ~—> 


© Federal venue statute 
Waiver by use of highways 
Motion to dismiss 


A novel and interesting construction of the 
Maryland statute providing for service on 
a nonresident motorist by service on the 
Secretary of State, is enforced in a recent 
decision of the United States District Court, 
District of Maryland. Several passengers in 
an automobile driven by Dennis were in- 
jured when his car collided with a parked 
truck in the state of Maryland. These guest 
passengers sued Dennis and the owners of 
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the parked truck. But the plaintiffs were, 
one of them a citizen of Kansas, the other 
a citizen of California. Dennis was a citizen 
of Arkansas, having a permanent residence 
at Little Rock in that state; and though 
the accident occurred in Maryland, he was 
in that state only because he was a member 
of the United States Naval Air Force and 
was stationed temporarily at the U. S. Naval 
Air Station at Patuxent, Maryland. (The 
other defendants, owners of the parked 
truck, were citizens of Maryland.) Dennis 
was personally served with process in Mary- 
land, and he moved to dismiss, basing his 
motion on 28 USCA 112, which provides 
that: 

No civil suit shall be brought in any district 
court against any person by an original process 
or proceeding in any other district than that 
whereof he is an inhabitant; but where the juris- 
diction is founded only on the fact that the 
action is between citizens of different states, 
suit shall be brought only in the district of the 
residence of either the plaintiff or the de- 
fendant. 


Neither the plaintiffs nor the defendant 
Dennis is an inhabitant of the Maryland 
district in which this suit was filed. As the 
jurisdiction of the court in these cases is 
based only on diverse citizenship, the section 
clearly is applicable and entitled the de- 
fendant Dennis to a dismissal of the suit 
against him unless he has expressly by his 
conduct or by implication of law, consented 
to the venue jurisdiction. It has been held 
in many cases that this restriction on venue 
is only for the personal convenience of 
the defendant and may be waived by him 
either expressly or impliedly. “There is no 
contention that the defendant has expressly 
waived the point but counsel for the plain- 
tiffs conte nd that by virtue of the applicable 
Maryland statute (Md. Ann. Code, 1943, 
Supp. Art. 6614, s. 106) there has been an 
implied waiver in law. The statute referred 
to is one of a now well known class of state 
statutes which provides in effect that non- 
resident motorists, by their use of Maryland 
highways, consent to be sued by a service 
of process upon the Secretary of State as 
their attorney for causes of action growing 
out of any accident or collision in which 
they may be involved while operating a 
motor vehicle on the state highway. The 
statute provides (subsection a) that the 
process in any such suit may be served on 
the Secretary of State and ‘shall be suffi- 
cient service upon the said nonresident in- 
dividual, firm or corporation, and have full 
force and effect in any court and before any 
Justice of the Peace or Trial Magistrate of 
this State.’ There are other procedural 
provisions with respect to the forwarding 
of the notice to the nonresident or service 
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of copy of the papers upon him in another 
jurisdiction. In the instant case the par- 
ticular type of service authorized by the 
statute has not been resorted to because the 
defendant Dennis has been personally served 
in Maryland by the Marshal of the court; 
but the contention of counsel for the plain- 
tiffs is that the voluntary use of the Mary- 
land highways by the defendant evidences 
his consent to be sued in Maryland courts 
and likewise this federal court in Maryland. 


“The precise question presented is whether 
by his use of the Maryland highways, in ac- 
cordance with the Maryland statute, the 
defendant has consented to be sued in this 
federal court. Clearly by statute he has 
consented to be sued in the state court by 
the form of service prescribed by the Act. 
No point has been made here that personal 
service on a defendant in this State is less 
effective as bearing on consent than if the 
less direct form of service authorized by 
the Act had been had. I think it logically 
follows that the defendant’s consent 
to be sued in the federal court is implied 
from his ,yoluntary use of the Maryland 
highways.” The defendant Dennis’ motion 
to dismiss was overruled.—Steele v. Dennis 
et al.; Lewis v. Same. United States Dis- 
trict Court, District of Maryland. July 20, 
1945, 23 CCH Automosire Cases 540. 
Hilary W. Gans, Baltimore, Md., Robert E. 
Lynch, Washington, D. C., for plaintiffs. 
Robert E. Coughlan, Jr., Baltimore, Md., for 
defendants Langenfelders. 

Clater W. Smith, Clark, Thomsen & Smith, 
Baltimore, Md., for defendant Dennis. 


WHEN IS A POLICEMAN OFF DUTY? 


(PENNSYLVANIA) 
e County’s liability 
Scope of employment 


Gilbert and Sullivan are authority for the 
adage that “a policeman’s lot is not a happy 
one.” 


Mostly this is because, if a man’s work is 
from sun to sun, then a policeman’s work is 
never done. The defendant Lucas, a county 
police officer, had completed his tour of duty 
and was proceeding to his home, driving 
his privately owned automobile, when he 
passed two stationary automobiles and a 
group of people engaged in conversation. 
Some 150 feet beyond them he came to a 
stop and backed his car, with the intention 
of making inquiry as to any accident, and in 
doing so ran into plaintiff, causing personal 
injuries for which plaintiff seeks recovery. 
Under the statute, the county employing 
any person is liable along with said person 
for negligence in the operation of a motor 
vehicle in the course of the employment. 


AUTOMOBILE 











However, plaintiff failed to prove that Lucas 
was operating his vehicle in the course of 
his employment at the time of the accident. 
Plaintiff contended that Lucas was in effect 
on twenty-four hour duty and that he had 
a duty to investigate a supposed accident 
even when not on actual duty. Assuming 
this to be true, the court ruled that the 
county still would not be liable unless plain- 
tiff could prove that the county exercised 
actual or potential control over the motor 
vehicle, or that the use of the motor vehicle 
was of such vital importance in furthering 
the business of the county that the latter’s 
actual or potential control of it at that time 
could be reasonably inferred. Where the 
employee for his own convenience chooses 
to transport himself in his own automobile, 
and where the employee was not directed 
to use his car for the purpose of traveling 
from place to place, the use of the car is 
not within the scope of the employment, 
and the employer is not liable for injuries 
occasioned thereby to third persons. Judg- 
ment for the county was affirmed.—Koscelek, 
appellant v. Lucas et al, Pennsylvania Superior 
Court. Filed July 19, 1945. 23 CCH Avuto- 
MOBILE CAsEs 504. 

Alexander J. Bielski, 314 Bakewell Bldg., Max 
U. Applebaum, 2602 Grant Bldg., Pittsburgh, 
Pa., for appellant. 

John J. O'Connell, Francis J. O'Connor, 401 


County Office Bldg., Pittsburgh, Pa., for appel- 
lee, County of Allegheny. 


WHEN IS AN AUTOMOBILE 
“UNATTENDED”? 


e Automobile in garage 

Attendant not present 
Merchandise was stolen from the insured’s 
automobile while it was stored in a public 
garage, with the keys in the ignition, the 
car door open, but the compartment in which 
the merchandise was stored, locked. At the 
time of the theft there was no attendant in 








the garage. The policy under which plain- 
tiff was insured for the loss of goods re- 
quired that, for coverage to attach, the 
automobile be attended at the time of the 
loss. It further required that, “The auto- 
mobile shall not be deemed attended when 
the person employed as the attendant is not 
immediately adjacent to the automobile.” 
The court denied a recovery. 

“The only inference which’may be derived 
from the proof is that no employee was in 
the garage at the time that the automobile 
was stolen. In consequence, it was unat- 
tended at that time within the meaning of 
the language of the policy which provided 
that, ‘The automobile shall not be deemed 
attended when the person employed as the 
attendant is not immediately adjacent to the 
automobile.’ Recovery, therefore, could 
be had only in accordance with the warranty 
of the assured in the policy that such auto- 
mobile ‘will be securely closed and locked 
at all times when left unattended.’ The 
proof of breach of this warranty is con- 
clusive. The doors were unlocked and the 
ignition key was in the automobile. The 
fact that the rear compartment from which 
the merchandise was stolen was locked does 
not constitute compliance with the war- 
ranty which, in our opinion, required the 
assured or its salesman to make use of all 
such locks as are generally and ordinarily 
provided on an automobile.” Two judges 
of the court dissented on the ground that, 
“In our opinion the policy should not be 
interpreted as meaning that the car is ‘un- 
attended’ while it is stored in a public 
garage.” Judgment for the defendant was 
affirmed.—Primo Outfitting Co., Inc. v. 
Glens Falls Insurance Company, appellant. 
New York Supreme Court, Appellate Divi- 
sion, Second Department. July 2, 1945. 23 
CCH Avutomosite Cases 506. 

Joseph F. Murray, c/o Edward L. Johnson, 80 
John St., New York City, for appellant. 

Joseph H. Sand, 135 Broadway, New York City, 
for respondent. 
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One For the Dealers 


Another round in/the battle between automobile dealers and agents: Governor 
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3aldwin of Connecticut has vetoed the so-called “Anti-Coercion” bill. It provided 

that any persons or corporation offering to make a loan secured by collateral 
or mortgage, or offering to sell property on an installment payment plan which 
requires the borrower or purchaser to procure any insurance or indemnity 
contract through a designated insurance company, agent or broker, would be 
liable to a fine of not more than $100. The bill would have prevented an auto- 
mobile dealer, who is an agent, from forcing the buyer of a car on a finance plan 
to take out insurance with the dealer’s company or the dealer as agent. The 
Governor said that the bill was an unwarranted interference with the right to 
make a contract. He could see no reason why a prospective borrower or pur- 
chaser cannot refuse to make a loan or to make a purchase if he finds that the 
provisions of the contract require him to take out insurance in some designated 
company. 


(554) 
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Fire and Casualty 


IN THE CURRENT PARADE OF oF WAT nF 


BREACH OF WARRANTY BY IN- 
SURANCE BROKER: 
Fraudulent warehouse receipts— 
Coverage of policies (N. Y.) 
ENJOINING A MULTIPLICITY 
OF SUITS ON FIRE POLICY: 
Injunction proceedings by insurer 
(Ala.) 


MAY THE STATE REGULATE 
FOREIGN INSURERS? 
Mendola v. Dineen—S. E, U. A. 
case (N. Y.) 


page 555 
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BREACH OF WARRANTY BY 
INSURANCE BROKER 


(NEW YORK) 


@ Fraudulent warehouse receipts 
Coverage of policies 
Warranties and expressions of 
opinion 
The plaintiff brought suit against the de- 
fendant insurance brokerage company to 
recover damages for breach of warranties 
allegedly made by defendant in placing cer- 
tain insurance for plaintiff with an insurer. 
The plaintiff had agreed to loan Garcia 
Sugars Corporation a sum of money against 
the security of certain cocoa supposed to 
be owned by Garcia and to be stored in a 
warehouse. Warehouse receipts were de- 
livered to plaintiff and defendant insurance 
brokers were consulted about insuring the 
cocoa. A policy was issued insuring the 
cocoa against physical loss from any ex- 
ternal cause, including nondelivery. The ware- 
house went into bankruptcy proceedings, and 
it was determined that the warehouse receipts 
held by plaintiff were spurious; that the 
warehouseman had issued receipts in excess 
of the cocoa in the warehouse (with the 
connivance of Garcia); and that all of the 
cocoa in the warehouse was owned by per- 
sons other than plaintiff. Plaintiff’s action 
against the insurer resulted in a judgment 
for the defendant insurer, for the reason 
that plaintiff had no insurable interest in 
the cocoa purported to be insured. In the 
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page 556 


page 556 


MORTGAGE CLAUSE—ARSON BY 
MORTGAGEE’S EX-PARTNER: 
Fire insurance policies—Proof of 
loss (Minn.) 


“OTHER INSURANCE” AND THE 
I. C. C, ENDORSEMENT: 
“Other insurance” clause (N. Y.) page 557 


page 558 
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present action, plaintiff is barred by res 
judicata, an action of dismissal in a prior 
action by the same parties for the same 
cause having been a final judgment on the 
merits. But regardless, as to the merits, 
the warranties allegedly made by the de- 
fendant broker were not affirmations of 
fact; they were mere expressions of opinion 
as to the legal effect of the language of 
the policy. “And as expressions of opinion, 
they were clearly correct if Garcia Sugars 
Corporation owned the cocoa which it rep- 
resented that it owned in its loan agreement 
with the plaintiff. But Garcia Sugars Cor- 
poration did not own the cocoa, and it was 
for that reason that the plaintiff was unable 
to show that it had any insurable interest 
to support its action against the insurance 
company. In effect, therefore, what the 
plaintiff is now asserting is that the defend- 
ant guaranteed the title of Garcia Sugars 
Corporation to the cocoa—a fact which is 
neither alleged nor supported in the slight- 
est degree by the evidence.” The defend- 
ant’s motion for summary judgment in its 
favor was granted.—Curacao Trading Com- 
pany, Inc., plaintiff v. William Stake & 
Company, Inc. United States District 
Court, Southern District of New York. 
June 5, 1945. 5 CCH Fire Anp CAsuALTy 
Cases 565. 

Gustave Simons, New York, N. Y., Robert K. 
Story, Jr., for plaintiff. 


Bigham, Englar, Jones & Houston, New York, 
N. Y., John M. Aherne, for defendant. 
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ENJOINING A MULTIPLICITY OF 
SUITS ON FIRE POLICY 


(ALABAMA) 


© Injunction proceedings by insurer 
Multiplicity of suits 

Nelson, the insured, had filed two suits 
against Rhode Island Insurance Company, 
his insurer under two policies of fire insur- 
ance. A judgment had been rendered 
against Nelson’s attorney of record, on a 
judgment obtained by a bank, and the bank 
had begun garnishment proceedings against 
Nelson’s insurer. The McGlatherys, hus- 
band and wife, were allegedly contem- 
plating filing suit against Nelson and a 
garnishment in aid against Nelson’s insurer. 
Therefore, the insurance company filed a 
bill to enjoin the prosecution of these ac- 
tions at law, so that it might be protected 
from a multiplicity of suits. The trial court 
denied the application for a temporary in- 
junction. The Supreme Court granted an 
order of supersedeas, but on full hearing 
vacated that order and affirmed the finding 
of the chancellor, holding that there must 
be not only a community of law and fact 
involved in the suits to be enjoined, but 
each person must have an interest in the 
suit of the others, which was not true in 
this instance. “Stuart is not a party to the 
actions at law and there is an absence of 
averment in the bill that Nelson is indebted 
to him in any amount, or will be so in- 
debted at the termination of the litigation. 
The McGlatherys have not instituted any 
proceeding and whether they will proceed 
is left to pure conjecture. Clearly the 
McGlatherys have no interest in the con- 
troversy between The First National Bank 
of Birmingham and Stuart, nor has The 
First National Bank of Birmingham any 
interest in the controversy between the 
McGlatherys and Nelson. Moreover, the 
anticipated hazard of different verdicts by 
different juries, touching the controversies, 
can be easily met by an order of the law 
court consolidating all of said controver- 
sies .. .” The order of the trial court was 
afirmed.—Rhode Island Insurance Co. v. 
Nelson et al. Alabama Supreme Court. 
July 26, 1945. 5 CCH’Fire anp CASUALTY 
CAsEs 589. 
Kingman C. Shelburne, Mead, Moebes & Mo- 
loney, 512 Jackson Bldg., Birmingham, Ala., 
for appellant. 
Erle Pettus, Jackson, Rives & Pettus, 818 
Massey Bldg., Birmingham, Ala., for appellee 
Nelson. 
Charles H. Brown, 711 Jackson Bldg., Birming- 
ham, Ala., for appellee First National Bank. 
Wade H. Morton, Frank Nelson Bidg., Birming- 
ham, Ala., for appellee Richardson. : 
E. E. Stuart, Empire Bldg., Birmingham, Ala., 
for appellees, 


THE 


INSURANCE 


LAW JOURNAL 
(556) 


REGULATE FOREIGN INSURERS? 
(NEW YORK) 


eS. E. U. A. case 
Commerce clause ; 
State law licensing foreign insurers 


Plaintiff, a resident of the State of New 
York and an agent and member of the 
American Farmers’ Insurance Company, a 
benefit insurance company organized and 
operating under the laws of the State of 
Arizona, sued the Superintendent of Insur- 
ance of the State of New York for a judg- 
ment declaring sections 40, 42, and all of 
Article VI of the Insurance Law of the 
State of New York unconstitutional, as 
being in contravention of the Commerce 
Clause of the United States Constitution, 
and asked that the defendant be restrained 
from enforcing the provisions referred to. 
The plaintiff alleged that the American 
Farmers’ Insurance Company was not li- 
censed to transact the business of insurance 
in New York, that the company was en- 
gaged in interstate commerce because it 
negotiated and executed insurance policy 
contracts, and transmitted and _ received 
communications of information, money and 
papers across the state lines of many states, 
including New York, that plaintiff had been 
selling policies in New York without a li- 
cense, and that defendant had ordered him 
to cease and desist from his activities as an 
agent. Section 40 deals with the right of 
the superintendent of insurance to grant, 
revoke, renew or refuse to renew a license 
to anyone seeking to carry on the business 
of insurance in the state. Section 42 deals 
with the requirements for the licensing of a 
foreign insurer. Article VI provides for 
the licensing and regulation of insurance 
agents, brokers and adjusters; and for the 
countersignature by a resident licensed 
agent, of policies issued by a foreign in- 
surer. It was the contention of the plaintiff 
that these provisions were invalid by virtue 
of the decision of the United States Su- 
preme Court in the South Eastern Under- 
writers Association, insofar as they affected 
foreign companies and their agents, and 
that until there was Congressional action, 
such companies and their employees could 
operate in any state, free of regulation. The 
court dismissed the plaintiff's complaint. 
Speaking of the S. E. U. A. decision, the 
court said: “Although the unequivocal hold- 
ing of the court is that, where the business 
of insurance stretches across state lines, it 
constitutes interstate commerce, the ma- 
jority of the court expressly limits itself to 
the applicability of the Sherman Anti-Trust 
Act to the insurance business. "3t 
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MENDOLA v. DINEEN—MAY THE STATE 
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settled that for Constitutional purposes, 
certain activities of a business may be intra- 
state and therefore subject to state control, 
while other activities of the same business 
may be interstate and therefore subject to 
federal regulation. And there is a wide 
range of business and other activities 
which, though subject to federal regulation, 
are so intimately related to local welfare 
that in the absence of Congressional action, 
they may be regulated or taxed by the 
states.’ . It is now settled law that the 
Commerce Clause of the Federal Constitu- 
tion does not ipso facto bar a sovereign 
state from adopting regulatory and pro- 
tective measures of a reasonable character, 
in the interest of the health, safety, morals 
and welfare of its people, solely because 
interstate commerce may be_ involved.” 
Considering the declaration of Congress in 
Public Law 15, approved March 9, 1945, 
that “the continued regulation and taxation 
by the several states of the business of in- 
surance is in the public interest” and that 
“The business of insurance and every per- 
son engaged therein, shall be subject to the 
laws of the several states which relate to 
the regulation or taxation of such busi- 
ness;” and considering the sections of the 
New York law attacked, the court con- 
cludes that they are a proper exercise of 
the police power of the state, and not vio- 
lative of the Commerce Clause. “This 
court accordingly determines that all of the 
provisions of the insurance law here under 
attack are not violative of the United States 
Constitution. To hold otherwise would not 
only disregard well settled principles of 
constitutional law and an express declara- 
tion of policy on the part of Congress, but 
would create a chaotic condition in a field 
which intimately and vitally affects the wel- 
fare of the people of this state.” Defend- 
ant’s motion to dismiss was granted. 
—Mendola v. Dineen, New York Supreme 
Court, Special Term. July 20, 1945. 5 
CCH Fire ANp CAsuALty CAseEs 595, 


“OTHER INSURANCE” AND THE 
I. C. C. ENDORSEMENT 


(NEW YORK) 


e “Other insurance” clause 
I, C. C. endorsement 


To what extent may an “other insurance” 
clause be a defense to an action against the 
insurer under the statutory endorsement? 
The plaintiff was a common carrier by 
motor vehicle, engaged in interstate com- 
merce. It insured for the benefit of ship- 
pers and/or consignees in Rhode Island 
Insurance Company. The policy contained 
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an “other insurance” clause. The policy 
also carried an endorsement of the Inter- 
state Commerce Commission. By that 
endorsement, insurance was provided for 
loss or damage to property belonging to a 
shipper or consignee, which was, in effect, 
statutory all-risk coverage for a shipper or 
consignee. This endorsement was not can- 
cellable without cancellation also of the 
policy to which it was attached, and then a 
cancellation of the endorsement could be 
effected only by a thirty days’ notice in 
writing to the Interstate Commerce Com- 
mission at its office in Washington, D. C. 
In October, 1941, Rhode Island Insurance 
Company cancelled the policy, but it neg- 
lected to notify the Interstate Commerce 
Commission of cancellation until the fol- 
lowing February. Meanwhile, in Novem- 
ber, 1941, plaintiff obtained new liability 
insurance with the National Fire and Ma- 
rine Insurance Company. This policy con- 
tained a clause providing that the insurer 
should be liable only for a proportionate 
share of the loss if there were any other 
policies in effect. Two losses occurred, and 
National refused to pay more than its pro 
rata share of the losses, in view of the fact 
that the first policy had continued because 
of the failure to cancel the Interstate Com- 
merce Endorsement. Without the consent 
of the Rhode Island Insurance Company, 
plaintiff settled with National by taking the 
total of its two losses, less $2,000, which 
was the limit of liability under the endorse- 
ment on the Rhode Island policy, and gave 
releases in which it reserved its right 
against Rhode Island. The present action 
was brought against both National and 
Rhode Island to recover the $2,000. The 
action against Rhode Island was based 
upon the endorsement, and Rhode Island 
counterclaimed on the theory that by the 
terms of the endorsement plaintiff was re- 
quired to reimburse it for any payment it 
would not have been obligated to make 
under the policy except for the endorse- 
ment. The trial resulted in a dismissal of 
the claim against National, and judgment 
was awarded plaintiff for one-sixteenth of 
the total losses suffered ($614.72), thus per- 
mitting the “other insurance” clause of the 
Rhode Island policy to be read into the 
endorsement. On appeal, it was held that 
since the plaintiff insured sued on behalf of 
and for the benefit of the shippers or con- 
signees to whom it was legally liable, the 
counterclaim of Rhode Island was unavail- 
ing, the “other insurance” clause could not 
be read into the endorsement, and plaintiff 
could hold Rhode Island for the losses up 
to $2,000. Therefore, the judgment was 
reversed and judgment directed for plaintiff 
in the sum of $2,000. 


FIRE AND 


CASUALTY 



































Fe a ne a 


Said the court: “Plaintiff here is ‘suing on 
behalf of and for the benefit of the shippers 
and/or consignees to whom it is legally 
liable’ and has listed them and their losses 
in its complaint. Thus the plaintiff 
is suing as trustee of an express trust for 
the benefit of the shippers or consignees. 
. . . The counterclaim of Rhode Island, to 
which we referred (supra), is unavailing. 
If plaintiff were suing upon its own behalf 
rather than as trustee of an express trust, 
a counterclaim for ‘any payment that the 
Company would not have been obligated to 
make under the provisions of the policy, 
except for the agreement contained in this 
endorsement’ might well be a good one. It 
may not be made against plaintiff in its 
capacity as trustee. . . . Since the plaintiff 
is seeking to recover as trustee and since 
the ‘other insurance’ clause may not be read 
into the endorsement, it is clear that plain- 
tiff may hold Rhode Island for the losses 
up to $2,000.” Judgment accordingly.— 
York-Buffalo Motor Express, Inc., appel- 
lant v. National Fire & Marine Insurance 
Company, Rhode Island Insurance Com- 
pany. New York Court of Appeals. July 
19, 1945. 5 CCH Frere ANp CASUALTY 
Cases 593. 


Norman Winer, for appellant. 
Fred Flatow, for respondent. 


MORTGAGE CLAUSE—ARSON BY 
MORTGAGEE’S EX-PARTNER 
(MINNESOTA) 


@ Fire insurance policies 
Mortgage clause 
Proof of loss 


The plaintiff loaned money to Lytle for the 
purpose of allowing the latter to put a grain 
elevator into operation. The agreement 
provided that plaintiff and Lytle were to 
share in operating profits and losses. It 
further provided that Lytle would execute 
a mortgage to protect plaintiff’s advances, 
and for any operating losses that might be 
sustained. Notes and mortgages were duly 
executed to cover plaintiff’s advances by 
Lytle. ‘Thereafter, the agreement as to 
sharing profits and losses terminated, and 
Lytle continued the elevator business as a 
sole trader. As such, he took out policies 
of fire insurance containing the standard 
mortgage clause with the defendant com- 
pany, under which policies the loss was 
payable to plaintiff “as its interest may ap- 
pear.” Later Lytle was convicted of arson 
in setting fire to the property. At the time 
of the fire there was still due from Lytle, 
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the insured, to plaintiff, the sum of 
$2,230.76. Plaintiff sued the insurer and 
recovered judgment for the last mentioned 
amount. On appeal this judgment was af- 
firmed. The insurers contended inter alia, 
that plaintiff, as a co-partner under the 
agreement to share profits and losses, could 
not be regarded as a mortgagee under the 
mortgage clause, that plaintiff was bound 
by the fraudulent actions of the insured, 
and that proofs of loss were not furnished 
by the plaintiff within a reasonable time. 
The court rejected these contentions. The 
termination of the agreement to share 
profits and losses terminated the plaintiff's 
status as an agent or partner of the insured 
as to any matters relating to the fire or the 
insurance, and the insured’s fraudulent acts 
were not binding on the plaintiff. The 
evidence showed that the insured had made 
proof of loss under the policies; this was 
all the policies required. The mortgagee 
was not required to make proof of loss. 


“The law is well established and the poli- 
cies provide that a mortgagee protected by 
such a clause is not affected by any act, 
neglect, omission, or default of the mort- 
gagor. It has frequently been held by this 
court that the mortgagee’s insurance cannot 
be destroyed by the defaults of others, and 
that its validity depends solely upon the 
course of action of the mortgagee. It is 
not affected by actions of the mortgagor of 
which the mortgagee is ignorant, whether 
such acts be committed prior or subsequent 
to the issuance of the mortgage clause... . 
Here, it is clear that under ordinary cir- 
cumstances any acts of Lytle in setting the 
fire, in assigning the proceeds of the poli- 
cies, or in any other matters or defauits 
under the policies were not binding upon 
plaintiff and did not bar the latter from 
collecting under the terms of such policies. 
de Reference to the agreement estab- 
lished that plaintiff’s interest as a partner 
thereunder ceased and terminated as of 
April 30, 1940, by virtue of its terms. 
Thereafter plaintiff did not participate in 
the grain marketing operations thereunder 
or otherwise engage as a partner in Lytle’s 
ventures.” Judgment for the plaintiff was 
affirmed.—H. F. Shepherdson Co. v. Cen- 
tral Fire Ins. Co. of Baltimore et al. Minne- 
sota Supreme Court. July 20, 1945. 5 
CCH Fire anp CAsuatty Cases 584. 
Bowen & Bowen, 1360 Rand Tower, Minneapolis, 
Minn., for appellants. 


Dorsey, Colman, Barker, Scott & Barber, 
Charles F. Noonan, 1300 First National-Soo Line 
Bldg., Herbert F, Horner, 451 Chamber of Com- 
merce Bldg., Minneapolis, Minn., for respondent. 
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Life, Health 


and Accident 


IN THE CURRENT PARADE OF oF WAT 


A FALL IS NOT “PER SE” AN 


FATHER’S ORAL ASSIGNMENT 


ACCIDENT: OF POLICY TO SONS: 
meneel and physical disabilities Gift of policy (N. J.) page 562 
0 
ms Mem ROP, INSURANCE OF Ban 
E I E 3 
aay werner Giutier Discriminatory group plan (la.) page 563 
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A FALL IS NOT “PER SE” AN ACCIDENT 


(OREGON) 


® Double indemnity 
Cause of fall 
Mental and physical disabilities 


To err is human, but to fall is not always 
accidental. In this case the trial court erred 
and insured’s fall was not accidental. The 
Oregon Supreme Court, in a well-consid- 
ered opinion, adds more review and com- 
ment to the bulging’ book of double-indemnity 
cases. Mrs. Seater, the insured, had been 
committed to the Oregon State Hospital 
where her condition was diagnosed as “psy- 
chosis with cerebral arteriosclerosis.” While 
in her room at the hospital, she suffered a 
fall and died seventeen days later, the imme- 
diate cause of her death being certified as 
fracture of the right hip, with “arteriosclero- 
sis generalized” as “other condition.” Plain- 
tiff, the beneficiary, offered in evidence a 
copy of the death certificate as proof that 
the fall was accidental. The appeal court 
held that, under the Oregon statute, such 
certificate is admissible in controversies be- 
tween private parties. The court further 
held, however, that, in receiving the death 
certificate in evidence as prima facie proof 
of the “fact” that the insured suffered an 
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accidental fall, the trial court erred. The 
judgment in favor of plaintiff beneficiary 
was reversed, the court holding that the 
evidence of accident, other than the recitals 
of the death certificate, was insufficient to 
carry the case to the jury. The testimony 
of plaintiff’s own witness with respect to 
the insured’s occasional lack of coordina- 
tion and lack of ability to fully control her 
muscles tended to corroborate the testimony 
of the hospital attendant that the insured 
frequently fell while in the hospital. There 
was no proof whatever as to why she fell, 
except for the suggestion, based upon plain- 
tiff’s own testimony, that the floor of the 
room was dangerously slippery. Any find- 
ing by the jury that she slipped and fell 
because the floor was slippery would be 
based upon pure speculation. 


Said the court upon plaintiff’s petition for 
a rehearing: “Our statement, that it can- 
not be assumed, merely because Mrs. Seater 
fell, that the fall was an accident, must be 
read in the light of its context, and not as 
an isolated comment. The context was 
that the evidence indicated that it was prob- 
able that Mrs. Seater’s mental or physical 
ailments, or both, were the cause of her fall; 
that she was seriously deranged mentally, 
and was afflicted with a considerable degree 
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of generalized arteriosclerosis; and that, 
while she was in the hospital, she frequently 
fell. We are satisfied that our statement 
was warranted, and was a correct exposition 
of the law as applied to the facts in evi- 
dence.” Plaintiff's petition for rehearing was 
accordingly denied.—Seater, respondent v. 
Penn Mutual Life Ins. Co. Oregon Su- 
preme Court. June 19, 1945. 10 CCH Lire 
Cases 1114. 


Charles Coston, Goldstein, Galton & Galton, 
Portland, Ore., for respondent. 

James C. Dezendorf, Hampson, Koerner, Young 
& Swett, Portland, Ore., for appellant. 


ATTEMPTED CHANGE OF BENEFICIARY 
WITHOUT CONSENT 


(OHIO) 


@ Failure of company to consent 
Interpleader action 


The act of the insurer in consenting to a 
change of beneficiary is not always to be 
considered a merely formal, ministerial act. 
Plaintiff railroad company filed a bill of 
interpleader to determine the rights of 
claimants in the proceeds of employees’ 
group insurance. The insured, David R. 
Reed, originally named one of his daughters, 
Bertha R. Reaux, as beneficiary. On or 
about September 19, 1943 the railroad’s re- 
lief department received a letter from the 
insured requesting that “you change my in- 
surance to read Mrs. Bessie R. Welshhans 
instead of Mrs. Bertha Reaux...” Mrs. 
Welshhans was another daughter of the 
insured. A form for the purpose of chang- 
ing the beneficiary was mailed to the in- 
sured but, instead of being sent to an ad- 
dress given in the letter mentioned, it was 
sent to another address. Thereafter, noth- 
ing further was heard from the insured, who 
died on October 22, 1943. The policy pro- 
vided that “No change of beneficiary will 
be permitted without the written consent of 
the Superintendent of the Relief Depart- 
ment”, and no change of beneficiary was 
ever made on the records of the company. 
In deciding in favor of the claimant Bertha 
R. Reaux, the named beneficiary, the court 
held that the whole scheme of insurance 
provided by the relief department was “es- 
sentially fraternal, and for the protection of 
the employees of the railroad company and 
their dependents, and it contemplates a cer- 
tain supervisory control vested in the super- 
intendent of the relief department to be by 
him exercised so as to best serve the inter- 
ests of the insured, the beneficiary, and the 
insurer. . .’ No act of the insured 
could change the beneficiary unless there 
followed the discretionary act of the super- 
intendent in consenting to the change, such 
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discretionary act to be performed during 
the life of the insured. The respective rights 
of the beneficiaries became fixed and vested 
at the death of the insured, and the insurer 
could do nothing to waive performance of 
the discretionary act provided by the con- 
tract after the death of the insured. Judg- 
ment was given for the claimant Reaux.— 
The Baltimore and Ohio Railroad Company, 
plaintiff v. Reaux et al. United States Dis- 
trict Court, Northern District of Ohio, 
Western Division. March 22, 1945. 11 CCH 
Lire CAsEs 9. 

Joel S. Rhinefort, 1111 Edison Bldg., Toledo, 
Ohio, for plaintiff. 

Joseph C. Gribbin, 1244 Sylvania Ave., Toledo, 
Ohio, for defendant Reaux. 

Herman R. Miller, 1033 Nicholas Bldg., Toledo, 
Ohio, for defendant Welshhans. 


CASE “UNRIPE” FOR DECLARATORY 
JUDGMENT 


(PENNSYLVANIA) 


@ Extended term insurance 
Premature petition 


A declaratory judgment is not a crystal ball 
in which, for the payment of court costs, an 
insured may explore the possible future 
results of a hypothetical set of facts. “A 
petition for declaratory judgment is no dif- 
ferent than any other form of action except 
that an accomplished injury need not be 
shown, but all other essentials of a justici- 
able controversy must be shown.”  Bor- 
chard in his book Declaratory Judgments, 
(2d ed.), at page 56, says: 

“The danger or dilemma of the plaintiff mest 
be present, not contingent on the happening of 
hypothetical future events—although it may in- 
volve future benefits or disadvantages—and the 
prejudice to his position must be actual and 
genuine and not merely possible or remote... 
Where plaintiff is merely in doubt as to his 
rights under a written instrument... (and) 
some event must happen before the plaintiff's 
right fully accrues, the action is naturally con- 
sidered as prematurely brought.’’ 


Plaintiffs, the insured and named benefi- 
ciaries, sought a declaratory judgment un- 
der the Federal Declaratory Judgment Act 
to determine their rights under the extended 
automatic insurance clause of a life insur- 
ance policy issued by defendant. The in- 
sured paid all premiums due on the policy 
until the present time. On November 17, 
1943 the insured wrote to defendant re- 
questing a calculation of the extended period 
of insurance in the event of default in the 
payment of premium on the next due date. 
Defendant computed that, in the event of 
default on January 15, 1944, the insured 
would be entitled to term insurance for 
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thirty-two days from the date of default in 
the amount of $4962 under the provisions 
of the policy. Plaintiffs disputed defendant’s 
method of computing the extended term in- 
surance and brought this declaratory judg- 
ment action for judicial interpretation of the 
relevant clauses in the policy and a declara- 
tion that defendant calculate the extended 
term insurance in accordance with plain- 
tiffs’ interpretation of the policy. Provision 
12c of the policy, the section that plaintiffs 
sought to have interpreted, granted extend- 
ed term insurance to the insured “upon de- 
fault in payment of premium.” Although 
the insured has not defaulted in the pay- 
ment of premiums, he asked the court to de- 
clare his rights under this provision of the 
policy if and when he does default in the 
future. 


The court dismissed the petition for declara- 
tory judgment. Under the present state of 
facts, the policy is not in default and any 
declaration of the effect, upon default in the 
payment of premiums, of provision 12c 
would necessarily have to be based on a hy- 
pothetical set of facts. Such declarations 
are not within the scope of declaratory 
judgments. “A judgment in this suit could 
not be binding and final as to plaintiffs’ 
rights under the nonforfeiture provisions of 
the policy. If the declaration would be ad- 
verse to the insured, he would not be bound 
to accept extended term insurance under the 
policy as the court might interpret it, but 
he could demand paid-up insurance, accept 
the cash surrender value or continue the 
policy in full force by tendering the pre- 
miums when due. The insured has not, as 
yet, irrevocably bound himself to accept ex- 
tended term insurance and, in fact, is not 
yet eligible to claim it since he is not in 
default. Since it is within the insured’s 
power to make the declaration he seeks 
purely academic by acts within his own con- 
trol, the court should decline decision of the 
matter as unripe. The decision could not 
finally settle the rights of the parties under 
the non-forfeiture provisions Peti- 
tioners have a concrete problem and are in 
need of legal advice. But their problem is 
not sufficiently removed from the hypothet- 
ical to bring it within the jurisdiction of 
this court ” The petition was dis- 
missed.—Perlberg et al. v. The Northwest- 
ern Mutual Life Insurance Company. 
United States District Court, Eastern Dis- 
trict of Pennsylvania. August 6, 1945. 11 
CCH Lire Cases 14. 

A. J. Goldin, Arthur S. Arnold, Philadelphia, 
Pa., for plaintiff. 


Joseph S, Conwell, Jr., Joseph S. Conwell, Pep- 
per, Bodine, Stokes & Schoch, Philadelphia, Pa., 
William E. Jones, Milwaukee, Wis., for de- 
fendant. 
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FALL CAUSES CEREBRAL 
HEMORRHAGE 


(PENNSYLVANIA) 


© Accidental death 
Double indemnity 
Burden of proof 


Chicken or egg, which comes first? Though 
there is without doubt a decidedly odorous 
and “curate’s egg” staleness about this time- 
old query, it bears a resemblance to the kind 
of question not uncommon in double-indem- 
nity cases: Did the fatal illness cause in- 
sured’s accident or was the illness produced 
by the accident? Insured in this case 
worked at the Jeannette plant of the Penn- 
sylvania Rubber Company, about twenty 
miles from his home in Smithton. The day 
of the accident he was working on the night 
shift from 1 A. M. to 7 A. M. He arrived 
home from work about eight o’clock in the 
morning and complained of not feeling very 
good as a result of drinking a bottle of 
Coca Cola too fast. He went to bed at his 
usual time, about nine o’clock, and remained 
there until four in the afternoon. At 5:30 
he went back to bed, and he was sleeping 
when his wife came into the room about 
nine in the evening. Beside the head of his 
bed was a cement hearth and on that there 
was a cedar chest, on which he kept his 
cigarettes and an ash tray. Next to the 
chest on the hearth was a metal bucket. 
While his wife was downstairs in the base- 
ment, about 9:30 P. M. she heard a heavy 
thud. Hurrying to the bedroom, she found her 
husband stretched out on the floor parallel 
to the bed with his head on the cement 
hearth. The bucket was overturned and 
beside his shoulder. The man was in a 
serious condition—semiconscious and unable 
to speak, with a discolored eye and a bruised 
face. His nose was bleeding and about 
three o’clock in the morning he began to 
vomit. The doctor who examined him that 
night found him irrational and unwilling to 
cooperate. He remained at home for five 
days and went back to work on the sixth 
day after the accident. Four days later he 
lapsed into a coma while at work. He died 
the same day. The cause of his death was 
a cerebral hemorrhage, and an examination 
of the fluid in his spinal cord showed that 
the hemorrhage had occurred some time 
prior to the date of death. 


The deceased’s wife contended that her hus- 
band’s death was due to accidental means 
and sued to collect double indemnity on two 
life insurance policies owned by the de- 
ceased. Judgment was rendered in her fa- 
vor. The appeal raised the question of 
“whether there was sufficient evidence pro- 
duced to prove that decedent’s death was 
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caused solely by external, violent, and ac- 
cidental means.” The court said: “The 
record contains sufficient evidence to sup- 
port a finding that the fall caused the hem- 
orrhage. The plaintiff, a neighbor, and two 
fellow workmen testified that decedent ap- 
peared to be in good health before the acci- 
dent. The two physicians who examined 
him were of the opinion that the hemorrhage 
resulted from the fall. There is the circum- 
stantial evidence of the thump and the posi- 
tion in which the plaintiff found him after 
the fall. From this testimony and circum- 
stantial evidence the jury might reasonably 
have inferred that the fall caused the hem- 
orrhage. The burden of proof does not 
require direct proof of the precise cause of 
the fall, nor is it essential that there be eye- 
witnesses.” The judgments for plaintiff 
wife were accordingly affirmed.—Keilbach 
v. Metropolitan Life Insurance Co.; Same 
v. Benefit Association of Railway Em- 
ployees. Pennsylvania Superior Court. July 
19, 1945. 10 CCH Lire Cases 1129, 
Thomas G. Taylor, Carroll, Caruthers, Marker 
& Rial, Greensburg, Pa., for appellant. 
Kunkle, Trescher & Snyder, Greensburg, Pa., 
for appellee. 


FATHER’S ORAL ASSIGNMENT OF 
POLICY TO HIS THREE SONS 


(NEW JERSEY) 


@ Gift of policy 
Sons v. second wife 


“There are certain things we don’t care to 
talk about,” began Mr. Woolf to his son. 
Roy had been called to his father’s room a 
day or two after his mother’s funeral. It 
was natural that there should be some per- 
sonal matters which had to be settled before 
the young lieutenant went back to camp, 
and perhaps Roy was the favored son, or at 
least the only one immediately available. 
Carroll was also in the army, and he too had 
come home for his mother’s funeral; George 
was married and living in a home of his own 
nearby. “However, there are times,” Mr. 
Woolf went on, “when it is necessary to do 
so. We never know when anything is going 
to happen to us.” He ‘advised Roy to have 
payment under his government insurance 
changed from his mother to his father. Step- 
ping to his bureau drawer, he lifted out a 
large leather wallet and took from it the 
policy on Roy’s life and a policy on his own 
life, in which he had named his wife as 
beneficiary. Handing the latter policy to 
Roy, he said, “I want you three boys to have 
this policy and its proceeds as a present for 
your future protection in case anything hap- 
pens to me, and I want you three boys to 
have this house.” Roy held his father’s 
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policy a few moments and then handed it 
back. Mr. Woolf returned it to the wallet, 
saying, “I will put it in here with the rest 
of the family papers so that you will know 
where it is in case it is necessary for you 


to find it.” Going again to the bureau, he 
dropped the wallet into the drawer. 


A week later Roy returned to his station, 
taking his own government policy with him. 
He immediately made the change of bene- 
ficiary and sent the policy back to his father. 
Roy never again had possession of the policy 
on his father’s life, and he never saw it again 
until it was found in the wallet after his 
father’s death. Actually there were few 
opportunities, for after a ten-day furlough 
spent at home a few months after his mother’s 
death, he did not return home again until a 
year later, by which time his father was 
dead. Following the death of his wife, Mr. 
Woolf continued to live in his home for 
about six months. Then he remarried and 
lived elsewhere with his second wife until 
his death. He kept his household furniture 
in his old home and returned there for oc- 
casional weekend visits, seeing his son George 
at those times. He did not tell George of 
his remarriage, nor did he ever speak to 
George or Carroll about his policy, although 
he showed it to George a few weeks after 
Mrs. Woolf’s death. It was not until he 
returned home more than a year after his 
talk with his father that Roy told George 
about the policy, but he had discussed the 
matter with Carroll shortly after the oral 
assignment was made. When Mr. Woolf 
died, George moved into his father’s home 
and was living there when Roy came home. 
Together Roy and George hunted for the 
policy and finally discovered it hidden be- 
hind a radiator in the bedroom which had 
been their father’s. 


What precedes is the story Roy told in 
court. Mr. Woolf’s second wife testified 
that she knew her husband carried some 
insurance, but that she was unaware of the 
existence of the policy in question. The 
issue for the court was whether the proceeds 
of the policy rightfully belonged to the three 
sons or to Mr. Woolf’s second wife. Was 
the father’s gift a valid one? The court said: 
“The transaction must be considered in the 
light of the circumstances. When the father 
handed the policy to Roy, the latter then 
held it as donee, otherwise the father’s ex- 
pressed donative intention accompanied by 
delivery was a meaningless act. The father 
received the policy back knowing he had 
made a gift and knowing also that Roy was 
returning to his military station and had no 
safe place in which he could maintain actual 
possession of the policy other than in his 
own home and that no one there, other than 
his father, was in a position to keep it safely, 
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and never having been discharged from his 
military service he never had the opportu- 
nity to again take and hold physical pos- 
session of the policy prior to his father’s 
death.” The court reasoned further that 
since Mr. Woolf had never made a change 
of beneficiary and had never told his second 
wife about the policy, he must have consid- 
ered that he had made a valid gift. The 
court, therefore, awarded the proceeds to 
the three sons.—Metropolitan Life Insur- 
ance Co. v. Woolf et al., defendants. New 
Jersey Chancery Court. June 22, 1945. 10 
CCH Lire Cases 1147. 


John E. Toolan, for defendant Woolf. 


Saul Nemser, Abner W. Feinberg, for defend- 
ants George Woolf et al, 


GROUP INSURANCE OF BAR 
MEMBERS HELD ILLEGAL 


(IOWA) 


@ Issuance of license 
Discriminatory group plan 


The insurance company sued to compel the 
Iowa commissioner of insurance to issue it 
a license. The refusal to issue the license 
arose out of the company’s plan for group 
insurance of certain professional organiza- 
tions. The Court held the Commercial Cas- 
ualty’s group plan for insuring members of 
the Iowa State Bar Association illegal and 
discriminatory. The plaintiff, a multiple 
line casualty company, under an arrange- 
ment referred to as its “plan”, offered to 
members of the bar association a special 
policy of accident and health insurance. 
When the committee of the bar association 
approved the policy, plaintiff agreed to ac- 
cept for this type of disability insurance, 
every member who applied. The policy was 
to be issued without physical examination, 
regardless of the member’s past physical or 
medical history, and regardless of age up to 
70 years of age. Under the provisions of 
the plan a member of the profession, resi- 
dent of Iowa, who was not a member of the 
bar association, could not receive the pro- 
tection of the policy, nor could a member 
receive such protection if he did not file his 
enrollment or application within the pre- 
scribed time, without physical examination 
or without producing evidence of insura- 
bility. The cost to the insureds was from 
forty to sixty per cent less than the cost to 
a member of the same profession who was 
not a member of the bar association; also, 
the coverage was broader than that avail- 
able to non-members of the bar association. 
The court held that the sale of insurance 
under the plan was illegal, for the reasons, 
among others, that the plan discriminates in 
rate between persons of the same class; it 
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discriminates among members of the or- 
ganization adopting the plan, in age and 
district; under the plan the contract of in- 
surance is an agreement other than as plainly 
expressed in the policy proposed to be is- 
sued, and thus would vary the written con- 
tract of insurance by parole; and if the plan 
is not fraudulent in and of itself, it is per- 
missive of fraud on the part of salesmen and 
others. The defendant commissioner was 
within his rights and authority in refusing 
to issue a license to plaintiff—Commercial 
Casualty Insurance Company, plaintiff v. 
Fischer, Com’r of Insurance, defendant, 
Iowa State Bar Association, intervenor. Iowa 
District Court, Polk County. July 19, 1945. 
11 CCH Lire Cases 1. 


Hallagan and Cless, for plaintiff. 

John M. Rankin, Atty. Gen., Oral S. Swift, Spec. 
Asst. Atty, Gen., for defendant. 

Wayne G. Cook, for intervenor. 


INSURANCE APPLICANT ANSWERS 
IN GOOD FAITH 


(ILLINOIS) 


®@ Cancellation of policy 
Misrepresentations in application 


Among the most trying of professions is 
that of the man who creates questionnaires. 
Judging from many of the results, no matter 
what infinite pains he may take, the queries 
emerge so ambiguously shaped that the 
reader has a fifty-fifty chance of giving a 
wrong or incomplete answer. Insurance ap- 
plications are supreme examples. Just which 
of your many daily aches and pains should 
you mention when asked about your “gen- 
eral health”? If you overdo it, you may go 
into print as a hypochondriac; if you underdo 
it, you may find yourself with a cancelled 
insurance policy and a liar’s reputation. De- 
fendant insured in this case seems to have 
had more than his share of infirmities to 
divide into mentionable and unmentionable 
categories. In July, 1930, defendant, then 
thirty-five years old, filed a written applica- 
tion for the policy which was issued August 
4, 1930. Edward A. Condy, the soliciting 
agent, wrote the answers in Part I of the 
application, and those in Part II were writ- 
ten by Rissinger, the medical examiner. 
Both parts were signed by defendant and 
certified that he had read the statements and 
found them “full, complete and true.” In 
Part I he agreed that any false answer with 
intent to deceive or materially affecting 
either acceptance of the risk or hazard as- 
sumed by plaintiff insurer should bar his 
recovery. Plaintiff maintained that defendant 
falsely answered in the negative Question 
16 of Part I: “Have you ever had or have 
you now any bodily or mental infirmity or 
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deformity (including hernia and rupture) or 
have you impaired hearing, any disease of 
either eye, lost a limb or the sight of an eye, 
or are you in any respect maimed or in un- 
sound condition mentally or physically? 
(Give particulars).” Plaintiff also alleged 
that defendant failed to disclose material 
facts by stating in Part II that he had never 
had pneumonia, la grippe or any other form 
of lung disease, nor had he had, he said, 
rheumatism, lumbago, gout or any discharge 
from the ear. Hospital records introduced 
by plaintiff and made in 1931 displayed an 
impressive array of ailments suffered by 
defendant: low back pains for five or six 
years, leg pains, habitual constipation, ty- 
phoid twenty years before the report—the 
sum total being diagnosed as lumbar myo- 
sistis, sciatica and chronic constipation. A 
hospital record of 1940 added to the list 
cathartic colitis, influenza, a hemerroidectomy, 
and hypochondria. 


Defendant’s story was that he had asked 
Condy what Question 16 meant and was 
told that if he considered himself in good 
health and had worked steadily, he could 
answer in the negative. Defendant had 
worked from 1922 to 1930 from eight to 
twenty hours a day in electric research, 
standing a great deal. He admitted having 
had “catches” in his hip occasionally but 
said he had none between 1926 and 1930. 
He said he told Condy that he had had in- 
fluenza and typhoid. He also confessed to 
chronic constipation, but it had never brought 
him to a doctor. As for the medical records, 
the X-rays were taken nine years after the 
application was filed, and the doctors did 
not definitely say defendant’s arthritic con- 
dition must have manifested itself before 
1930. The medical records of 1931 indicated 
that defendant was generally in good physical 
condition. On appeal, the court said: “It was 
true that defendant made the certificate of 
truthfulness of his statements and answers 
after the answers were written. According 
to his testimony they were true in the light 
of the interpretation placed thereon by the 
man who interpreted the questions for him 
and recorded his answers. The trial court 
believed defendant and this court was not 
prepared to say that it should not have done 
so. There was nothing in defendant’s medi- 
cal history which indicated that he misrepre- 
sented facts or gave false answers to any 
question in Part II, especially in view.of his 
testimony that he answered the questions 
after they were interpreted to him by the 
medical examiners. .. . The questions were 
for the trial courts.” The judgment for de- 
fendant was affirmed.—Federal Life Insur- 
ance Company v. Hunter, Jr., defendant, 
appellee. Illinois Appellate Court, First Dis- 
trict. June 29, 1945. 10 CCH Lire Cases 1150. 


MURDER OR SUICIDE?—IMPEACH- 
MENT OF ON:’S OWN WITNESS 


(PENNSYLVANIA) 


@ Hearsay evidence of threats 
Hostile witness 
Right to cross-examine 


One of the well-known occupational hazards 
of being a detective, is the danger of murder 
by an irate detectee. The insured was a 
detective and had been in a number of 
criminal cases, some of which were soon to 
be tried. He had investigated numerous 
clerks in a number of large stores. In his 
line of work he naturally made enemies. He 
was found dead with a bullet through his 
head, with powder burns close to the left 
ear. His body was found on a couch in one 
of the offices of the suite where he main- 
tained an office. Suit on his insurance policy 
was defended on the ground that he had 
committed suicide. Plaintiff's case was made 
out by proof of the policy and subsequent 
death of the insured. The defense was sui- 
cide. This was the only issue, and the burden 
was on the defendant. Defendant produced 
testimony of police officers concerning the 
position of Selden’s body, and the surround- 
ing facts at the time of its discovery. Douglass, 
a constable, who had his office in the same 
suite as the insured, testified that he owned 
the revolver found at Selden’s side, and it, 
with a box of ammunition, was kept in an 
unlocked desk-drawer in another room of 
the suite. The revolver was a 38 caliber 
Colt. The insured met his death from the 
bullet of a 38 caliber cartridge. The de- 
fendant then rested. In rebuttal the plaintiff 
offered evidence from which the jury might 
very well have determined that the insuied 
was murdered—that he was a detective, and 
was likely in his work to make enemies. 
They further showed that he was young and 
healthy, contemplating marriage, and had 
made arrangements for a party to be held 
the day after his death. At the close of this 
testimony, defendant offered as sur-rebuttal, 
proof by one Berger that Selden had de- 
clared to Berger his intention to commit 
suicide. On objection that it was not sur- 
rebuttal (which it plainly was not) defend- 
ant’s counsel stated that Berger had been 
present in Court before the close of the 
defendant’s case, but was excused until the 
next day, counsel believing defendant’s tes- 
timony would run to greater length. “Berger 
was then interrogated about conversations 
with Selden and recited nothing concerning 
any suicide declarations. Berger did not help, 
but certainly did not hurt, defendant. De- 
fendant’s counsel then pleaded ‘surprise’, 
asking leave to cross-examine him. The 
Court declared, ‘He hasn’t shown himself 
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to be a “hostile” witness.’ Defendant as- 
serted ‘He has shown himself a very re- 
luctant one.’ Without more defendant’s 
counsel was permitted freely to cross-ex- 
amine his own witness relative to alleged 
declarations by the witness to counsel con- 
cerning suicide declaration of Selden. De- 
fendant’s counsel then testified that the day 
before the trial counsel told Berger that he 
would be called to testify ‘as to conversa- 
tions with Selden threatening to take his 
own life’, and that Berger had replied “That 
puts me on the spot but I won't lie’... 
Berger was further thus cross-examined 
about declarations allegedly made by him to 
Detectives Grace and Hopkins that Selden 
had said that he intended to commit suicide. 
These Berger denied. Defendant then called 
the two detectives who testified that Berger 
told them that Selden had stated to Berger 
that he intended to commit suicide. .. .” 
On appeal by the plaintiff from a verdict 
and judgment for the defendant as to the 
face amount of the policy, judgment was 
reversed and a new trial granted. The 
court’s opinion discusses at considerable 
length the rules as to surprise, and the 
cross-examination of one’s own witness, and 
holds that the plea of surprise was bad in 
this case and should have been so declared 
by the trial court and that Berger, not hav- 
ing given any testimony hurtful to defend- 
ant, could not be impeached. The evidence 
of the two detectives who testified to an 
alleged statement by Berger that Selden had 
told Berger that he (Selden) was going to 
commit suicide, was flagrant hearsay, and 
should not have been admitted in evidence. 
It detrimentally affected plaintiff’s case. A 
new trial was ordered.—Selden, Admr. v. 
Metropolitan Life Insurance Co. Pennsyl- 
vania Superior Court. July 19, 1945. 10 
CCH Lire Cases 1131. 


George H. Detweiler, 2518-27 Lewis Tower, 
Philadelphia, Pa., for plaintiff. 


Owen V. Rhoads, Barnes, Dechert, Price and 
Smith, 1320 Packard Bldg., Philadelphia, Pa., 
Harry Cole Bates, New York City, N. Y., for 
defendant. 


STATUS AS “DEPENDENT” OF 
BIGAMOUS SPOUSE 


(SOUTH CAROLINA) 


@ Marriage in good faith 
Rival claimants 


Mattie Page married Joseph Hightower and 
lived with him until 1933, when they sep- 
arated, Mattie going home to live with her 
mother. After a lapse of about eight years 
she married the insured James D. Irick. She 
testified that before marrying Irick she con- 
sulted an attorney and a probate judge, that 
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she had not heard from Hightower, believed 
that he had “gone away”, that she was free 
to marry, and she did marry Irick and lived 
with him as his wife. Irick designated her 
as the beneficiary in his fraternal benefit 
insurance, naming her as “wife”. On his 
death, the children of Irick contested her 
right to the proceeds of the certificate of 
insurance. The trial court found that Mattie 
had not entered into the marriage with Irick 
in good faith, that she had made no effort 
to locate Hightower, and must have known 
that her marriage to Irick was not legal. 
Also, the court held that she was not a 
“dependent”, within the meaning of the ap- 
plicable statutes and the certificate of in- 
surance. “The testimony of a number of 
witnesses showed that Hightower had con- 
tinued to live at the old home and managed 
his mother’s farming operations and had 
never been away for any extended period of 
time. These witnesses had seen him fre- 
quently and one of the witnesses had even 
seen him a number of times at the residence 
of Mrs. Page, the mother of Mattie Page 
Irick, and the home to which the latter went 
when she separated from Hightower. It 
appears that Branchville is a little over twenty 
miles from Denmark and it is inconceivable 
that a wife who left her husband at the old 
homestead and moved to a home a little 
over twenty miles away should in good faith 
believe that he had disappeared or was dead. 
“There is not a trace of evidence that she 
made any effort to ascertain his where- 
abouts and if she had made the slightest 
effort to start an inquiry at his old home or 
among his friends or family she would have 
had no difficulty in locating him because 
apparently he remained right there all the 
time. In my opinion the testimony points 
conclusively to the fact that the marriage 
of Mattie Page to James D. Irick was not 
legal and that she never was his lawful wife 
and that she knew or must have known of 
this.” In this finding the Circuit Court of 
Appeals concurred; and as to whether or 
not Mattie was a “dependent” it said further: 
“This brings us to the second question: Was 
claimant a ‘dependent’ under the terms of 
the certificate and the applicable law? We 
think the District Court was clearly right in 
holding that she was not... . But we know 
of no case which goes so far as to hold that 
a woman who, with another living husband, 
goes through the wedding ceremony in bad 
faith, and lives with the insured as his wife, 
falls within the favored class and category. 
The cases uniformly hold that such a ‘wife’ 
is not a ‘dependent’.” Judgment for Irick’s 
children was affirmed.—lIrick v. Irick et al., 
United States Circuit Court of Appeals, 
Fourth Circuit. July 7, 1945. 10 CCH Lire 
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AGES CAR: 
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(Cal.) page 567 
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Malpractice in aan of tooth 
(la.) page 569 
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Overcrowding of vehicle (Cal.) page 569 


EXPLODING porte. INJURES 
INFANT IN GROCE 
Infant as invitee (D. Re ) 
IS A JITTERBUG “DISORDERLY 
AND BOISTEROUS”? 
Hostess thrown by jitterbug (Cal.) page 571 


RES IPSA LOQUITUR IN COL- 
LISION: 


Truck and street car collide 
D. C.) 


page 570 


page 571 
SHADOW ON MISSING STEP 
CAUSES FALL 
Defective oublle stairway (Pa.) 
SPONGE LEFT IN ABDOMEN 
FOLLOWING OPERATION: 
amy of charitable institution 
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page 572 


page 573 
WARSAW CONVENTION APPLIES 
TO “INTERNATIONAL TRANS- 
PORTATION”: 


Airline passenger killed (N. Y.) page 573 
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ANTI-FREEZE SOLUTION DAMAGES 
CAR — MIDDLEMAN’S LIABILITY 


(WASHINGTON) 


e Breach of express warranty 
Breach of implied warranty of fitness 


The anti-freeze purchased by the plaintiff 
from the service station proved to contain 
highly corrosive substances, and damaged 
the radiator and motor of the plaintiff’s car. 
The solution had been purchased by the 
service station from Huletz Auto Electric 
Co., who in turn had purchased from the 
defendant, who was a distributor of the 
product for the manufacturer. The anti- 
freeze was put up in sealed gallon jugs, and 
to each jug the manufacturer affixed an ex- 
press warranty of quality or fitness. Plain- 
tiff’s purchase of the anti-freeze was induced 
by the printed representations. An analysis 
of the solution showed that it contained 
highly corrosive elements and was unfit for 
the purpose designated. A judgment dis- 
missing plaintiff’s action was dismissed on 
appeal. As to the express warranty of the 
manufacturer, the court held that the vendor 
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of goods is not liable upon the express war- 
ranty of the manufacturer unless in making 
a sale he adopts the warranty as his own, 
or such warranty is specifically assigned to 
his vendee. Defendant did not sell the anti- 
freeze to plaintiff and, having had no trans- 
action with him, did not either adopt the 
warranty as to him or assign the warranty 
to him. On the theory of the food cases, 
plaintiff contended that the article sold by 
the defendant was of a noxious and danger- 
ous kind and inherently and imminently 
dangerous when used for the purpose for 
which it was sold and purchased, and, there- 
fore, defendant is liable to plaintiff for the 
damage done to his automobile because the 
article was impliedly warranted by him to 
be fit for the purpose intended and because 
it was of a noxious and dangerous kind. 


In denying this ground of recovery, the 
court said: “When our food cases are 
critically examined, it will be found that the 
rules pronounced in them are exceptions to 
the general rules of the law of sales. The 
position taken was justified on the ground 
that, when such an article as food for human 
consumption is considered, a question of 
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health is involved and public policy and the 
ends of social justice demand a rule be ap- 
plied that will aid in the protection of health. 
Whatever may be said in support of the ap- 
plication of what is recognized as an ex- 
ception to the general rule of liability in the 
law of sales, we are of the opinion that it 
cannot be held to apply to this case so as 
to create a liability upon the part of re- 
spondent. There is no question of public 
policy involved in this case, nor can it be 
said that it is necessary in order to promote 
social justice to apply the doctrine of the 
food cases to the facts of this case. There 
is no question of public health involved be- 
cause of consuming an unwholesome or 
poisonous article of food. The element of 
hardship because the immediate vendor may 
not be solvent or the manufacturer may be 
beyond the jurisdiction of the court, can- 
not enter into a case of this kind.” Judg- 
ment for the defendant was affirmed.— 
Cochran, appellant v. McDonald. Washing- 
ton Supreme Court, Department One. July 
23, 1945. 12 CCH Nec LicENcE Cases 611. 


Cornelius C. Chavelle, Chavelle & Chavelle, for 
appellant. 


Kellogg, Walters & Pedersen, Eggerman, Rosling 
& Williams, Joseph J. Lanza, for respondent. 


CONTAMINATED CHOCOLATE 
CUSTARD PIE 


(TENNESSEE) 


© Restaurant patron nauseated 
Manufacturer’s liability 
Evidence insufficient 





There’s nothing more delectable than a 
chocolate custard pie—thick, shimmering 
cocoa-colored custard topped with frothy, 
golden-flecked meringue! But if it’s spoiled, 
what can be more deadly? Staphylococci did 
not mar the taste of the pie eaten by plain- 
tiff in this case, but the after-effects were 
nauseating. It seems that plaintiff stepped 
into a restaurant about ten o’clock one night 
for a cut of pie. Having consumed his por- 
tion of industry’s ersatz custard, he left the 
restaurant, filled with a feeling of satisfac- 
tion, and quite a few bacteria. In about 
three hours staphylococci had gone to work 
on him, and plaintiff became so seriously ill 
that he had to be hospitalized. For his pains 
the trial judge awarded him $425, but the 
appeal court was not on his side. 


The appeal court considered the dubious 
array of facts in the case. For example, a wit- 
ness for the plaintiff said he ate the same kind 
of pie at the same restaurant on the same 
day at between five and six in the morning, 
just after the pieman had made the delivery. 
Said witness got sick. Several others were 
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said to have been nauseated by the custard 
concoction at the restaurant in question and 
at another restaurant serving the same pie. 
By the process of elimination, the trial judge 
deduced that, “there being evidence of these 
different food poisoning cases from the two 
places from pies inferentially made at the 
same time that then the only inference to 
draw was that the sickness of the plaintiff 
was due to the negligence of the defendant.” 
Defendant pie manufacturer countered with 
detailed evidence of the care and cleanliness 
with which the pies were baked and deliv- 
ered. Nothing is known about the bacterial 
content of the surface of the knife used to 
cut the pie which sickened plaintiff, nor is 
it known whether the wielder of the blade 
was afflicted with dirty hands, or even boils 
and sores. The conditions of the other 
restaurant were not described. An analysis 
of the chocolate pies from the restaurant 
where plaintiff ate was made the day follow- 
ing the unfortunate occurrence, the report 
showing that the pies contained nothing to 
make anybody sick. A doctor testified that 
the plaintiff’s symptoms indicated staphy- 
lococci, which could have gained entrance, 
he admitted, from contact of the pie with 
skin, throat, infection, boils, etc. Concluded 
the appeal court: “The evidence herein as 
heretofore reviewed and the facts as found 
and shown by this record ‘falls far short of 
that degree of definiteness requisite to cast on 
the defendant the presumption of negligence’ 
and require him to go forward and present 
his case. The defendant did go forward, 
though, and proved that he had exercised a 
high degree of care in the preparation and 
distribution of these pies.” The judgment 
for plaintiff pie-eater was reversed.—Mercer 


v. Rogers. Tennessee Court of Appeals. 
June 28, 1945. 12 CCH NEGLIGENCE CASES 
588. 


Williams & Williams, Chattanooga, Tenn., for 
plaintiff in error. 

Cc. G. Milligan, F. L. Dixon, Chattanooga, Tenn., 
for defendant in error. 


COVENANT NOT TO SUE 
OR RELEASE? 


(CALIFORNIA) 


@ Failure to remove plaster from ear 
Agreement not to levy execution 





A part of the hearing device which the plain- 
tiff purchased from the defendant Sonotone 
Corporation consisted of an individually 
moulded ear tip which had to be made by a 
dentist. The defendant Brown, a salesman 
and “consultant” for the Sonotone Corpora- 
tion, engaged the defendant Compton, a 
dentist, to make the plaster of Paris cast. 
During the making of the cast Brown as- 
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sisted Compton. Later, plaintiff felt a pain 
in his ear. He consulted an ear specialist, 
who removed plaster of Paris, wax and 
cotton from the ear, and alleviated the pain. 
The trial court directed a verdict in favor 
of defendants. On appeal, it was held that 
the issues should have been submitted to the 
jury. The defendants Sonotone and Brown 
contended that as joint tortfeasors they 
were released by a document signed during 
the course of the trial by the plaintiff and 
the defendant dentist, by which document 
plaintiff agreed not to levy execution against 
the dentist’s property in case of a judgment 
against him and to make no demand on the 
dentist to pay it. In return, the dentist 
agreed not to file the agreement unless pro- 
ceedings were commenced by plaintiff con- 
trary to its terms and to pay plaintiff $10 
in the event judgment was entered against 
the dentist. 


The court held that the agreement partook 
of the nature of a covenant not to sue, and 
did not release the other defendants. 
“There is no provision of the agreement in- 
dicating any release or relinquishment of the 
right of action, and the agreement cannot 
be construed as a release... On the other 
hand, the agreement does not purpose to be, 
nor can it be construed strictly to be, a 
covenant not to sue, since it does not con- 
template a cessation of the existing litigation, 
but on the contrary provides for con- 
tinuation of the trial and places on defendant 
Compton the burden of defending the ac- 
tion until the rendition of a verdict or a 
nonsuit. However, since the plaintiff did 
not expressly or by necessary implication 
abandon or relinquish his claim or right of 
action, or agree to accept the payments in 
satisfaction of his claims, and since the 
agreement according to its terms could not 
be pleaded by the covenantee as a defense 
to the action, and since the only agreement 
by plaintiff was that he would not levy ex- 
ecution on any property of the covenantee 
or make demand upon him for payment of 
the judgment or any portion thereof we are 
of the opinion that it is closely akin to a 
covenant not to sue,,that its legal effect 
should be held to be similar, and that it is 
not such an instrument as will operate to 
release other joint tort feasors.” The judg- 
ment is reversed.—Pellett, appellant v. 
Sonotone Corporation et al. California Su- 
preme Court. In Bank. L. A. June 29, 
1945. 12 CCH NEGLIGENCE Cases 519, 


Russell E. Hager, Joseph D. Taylor, Bartlett 
Bidg., Los Angeles, Calif., for appellant. 
Leonard Wilson, Van Nuys Bldg., C. L. Comp- 
ton, 542 S. Broadway, Los Angeles, Calif., for 
respondents. 
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CRAP GAME FRACAS — 
PASSENGER INJURED 


(CALIFORNIA) 
e Carrier’s liability 
Boisterous conduct of other pas- 
sengers 
Proximate cause.” 
Contributory negligence 


The crap game waxed loud and profane as 
the plaintiff entered the last car of the de- 
fendant carrier’s train. “One of the drunken 
white men and a Negro player got into an 
argument over a bet. The white man, 
ascribing canine ancestry on the maternal 
side to the Negro, threatened ‘to gut’ him. 
A non-participant in the game, ascribing 
similar ancestry to all Negros, encouraged 
the drunken white man to carry out his 
threat, and for good measure struck a Negro 
with his lunch bucket. The drunken white 
man then drew a knife and cut or stabbed 
another Negro who was seated nearby and 
not participating in any way in the game or 
the controversy. A general melee ensued 
and plaintiff withdrew to the front platform 
of the car. A milling, brawling crowd fol- 
lowed and a white man struck or pushed 
plaintiff, knocking him from the train.” 
Plaintiff was injured and sued the defendant 
railroad. The Court held that a carrier of 
persons for reward must use the utmost 
care and diligence for their safe carriage, 
including the protection of passengers from 
the assaults of fellow passengers. Here 
there was evidence from which notice to 
the carrier could be found. “On the ques- 
tion of notice or knowledge of the danger 
of assault upon one or more passengers 
from Negroes and whites engaging in the 
particular crap game there is the testimony 
that on previous occasions when craps were 
played tempers had flared and knives had 
been drawn and the additional factor that in 
this particular game some of the white men 
were drunk, boisterous, abusive and quarrel- 
some. It was for the jury to say whether 
the carrier, with knowledge of these facts 
in the exercise of the utmost diligence re- 
quired of it should have foreseen the 
danger of assualt upon other passengers. ... 
There was evidence that over a considerable 
period of time crap games had been regu- 
larly engaged in by both Negroes and whites, 
not only in the last car of the train but in 
other cars as well; that fights had resulted 
from such games on earlier occasions in 
which knives had been drawn; there is no 
evidence that the trainmen had ever inter- 
fered in any way; and in some instances 
they had been seen to stake certain of the 
players.” The question of whether the 
negligence of the defendant was the proxi- 
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mate cause of plaintiff’s injury, as well as 
the question of whether or not the plaintiff 
was guilty of contributory negligence, were 
for the jury. The judgment of non-suit was 
reversed.—Terrell, appellant v. Key System 
et al. California District Court of Appeal, 
First District, Division One. June 25, 1945. 
12 CCH NEciicence Cases 555. 


Darrell B. Edwards, for appellant. 
Donahue, Richards and Hamlin, for respondents. 


DENTIST FAILS TO TELL PATIENT 
OF FRACTURED JAW 


(IOWA) 


e Malpractice 
Extraction of tooth 
Contributory negligence 





A fractured jaw is something nobody would 
like to have but anybody would like to know 
about if it were his own jaw that was 
cracked. For seventeen years appellant 
here, a lady of 46 years, had been having her 
cavities filled and her bridges made by the 
same Des Moines dentist. On one of her 
regular excursions to his office, he extracted 
a molar in her lower left jaw. When his 
patient complained of the pain, the dentist 
took X-rays and then suggested that she 
phone her family physician, a Dr. Henry. 
Upon the physician’s arrival, the dentist 
took him into his private office and showed 
him the X-rays, pointing out that there was 
a possible fracture of the jaw. Dr. Henry 
took the patient home and treated her as 
the dentist had directed; he put a bandage 
around her jaw and gave her something to 
relieve the pain. As yet the patient had not 
been told that her jaw was fractured. She 
returned to the dentist several times in the 
next few weeks for treatment, and he 
washed out the cavity caused by the extrac- 
tion but did nothing to her jaw. Upon his 
leaving town for a while, he sent her to an- 
other dentist, Dr. Frick, who continued to 
confine treatment to a washing of the wound. 
The patient still knew nothing of the frac- 
tured jaw. After her own dentist returned 
and went on with the endless washing pro- 
cedure, she had some X-rays taken and 
consulted Dr. Lamphere, a specialist on oral 
surgery. From him at last she learned that 
she had a badly fractured jaw and that it 
should have been immediately treated by 
immobolizing the jaw with wire, splints, or 
a combination of the two. Dr. Lamphere 
later testified that he could have reduced the 
fracture if he had seen the woman forty- 
eight hours after the extraction. He also 
testified that for all practical purposes there 
are no other ways of treating an angular 
fracture of the jaw other than what he 
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described. The trial court directed a verdict 
against the woman plaintiff. 


On appeal, the dentist argued that his 
patient was guilty of contributory negligence 
because she failed to keep her jaw bandaged. 
Since there was no evidence, however, that 
he had told her to wear a bandage or ob- 
jected to her not wearing one on any of her 
frequent visits to him, his claim was without 
support. It would appear just another in- 
stance of his failure to advise his patient 
properly. The court commented: “We 
think that it was appellee’s duty to have 
notified appellant of the fracture in order 
that she might have the same treated. The 
evidence shows that such injuries should 
be treated promptly. . . . We think it is a 
well established rule of law that a profes- 
sional man, such as a dentist, is bound to 
use reasonable care in the performance of 
his professional duties. Naturally, such care 
would include giving advice to his patient 
as to his condition. This, we think, is fully 
as imperative as giving the treatment itself. 
... It has been held that a dentist who for 
any reason is unable to personally exercise 
the skill ordinarily exercised by dentists in 
the community, may be under a duty to in- 
form the patient of that fact so that the 
patient may seek treatment elsewhere.” The 
judgment for the dentist was accordingly 
reversed.—Wambold v. Brock, Defendant, 
Appellee. Iowa Supreme Court. July 27, 
1945. 12 CCH NEeEciicence Cases 558. 

Carl S. Missildine, Ralph N. Lynch, Des Moines, 
Iowa, for appellant. 

Parrish, Guthrie, Colflesh & O’Brien, Des Moines, 
Iowa, for appellee. 


ELDERLY LADY PUSHED OFF 
STREET CAR _ 


(CALIFORNIA) 


@ Overcrowding of vehicle 
Erroneous instructions 
Contributory negligence 


In war times of recent memory, it was an 
every day occurrence in the metropolitan 
area of Los Angeles for passengers to be 
“not only standing in the streetcars and 
motor buses, but riding on the steps and 
clinging to the fenders.” Said defendant 
street railway, “The responsibility is ‘in 
the laps of Hitler et al.’” These remarks 
give a picture of urban life still uncomfort- 
ably familiar in these postwar days. Imagine 
in one of the firmly-packed Los Angeles 
streetcars an elderly lady with a suitcase, 
and with no difficulty you can foresee the 
general consequences. Specifically, it hap- 
pened this way. As soon as the lady boarded 
the car, she tried to make matters as com- 
fortable as possible by parking her luggage 
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in a place indicated by the conductor. As 
the car approached her stop, however, the 
lady discovered that the suitcase had been 
transferred to another spot, one inaccessible 
to her. The passengers solved the problem 
by lifting the suitcase over their heads from 
person to person. But with the suitcase 
finally in her hands, the elderly lady could 
not turn around to step off the car. When 
the crowd on the open platform tried to 
jam themselves into a more tightly fitted 
jigsaw, the lady was pushed off the platform 
onto the pavement. She sued to collect 
damages for the injuries she received, and 
the jury returned a verdict for defendant 
streetcar, whereupon plaintiff appealed. 


Said the court: “The instructions given by 
the court to the jury were so unfair to 
plaintiff that the judgment must be reversed. 
. .. On the vital question of negligence of 
the defendant in crowding its car the court 
gave this brief instruction to the jury: ‘It is 
the law of the State of California, by statute, 
that a carrier of persons for reward must 
not overcrowd or overload his vehicle.’ The 
jury was not instructed that a violation of 
this statutory provision constitutes negli- 
gence as a matter of law. .. . Moreover, as 
the instructions as a whole were given, the 
jury could well have received the impres- 
sion that it was the duty of defendant to 
receive as many passengers as cared to 
board its cars, without any liability for over- 
loading. The errors of the court... be- 
come more conspicuous when it is noted 
that the court was careful to emphasize the 
defense of contributory negligence, which 
was pleaded by defendant. . .. Although it 
is difficult to perceive how plaintiff could 
reasonably be held to be negligent, the trial 
court repeatedly referred to defendant’s as- 
sertion of negligence on her part....A 
reading of the instructions as a whole com- 
pels the conclusion that plaintiff was not 
given a fair trial.’ The judgment for de- 
fendant was accordingly reversed.—Forbes, 
appellant v. Los Angeles Railway Corpora- 
tion. California District Court of Appeal, 
Second District, Division Two. June 28, 
1945. 12 CCH NEGLIGENCE Cases 563. 


EXPLODING BOTTLE INJURES 
INFANT IN GROCERY STORE 


(DISTRICT OF COLUMBIA) 


®@ Stores and shops 
Infant as invitee 


A store owner impliedly invites a mother to 
come on its premises, but does such invita- 
tion include her child? This question was 
answered affirmatively in another of the long 
line of “exploding bottle” cases. The mother 
had taken her twenty-month-old daughter 
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to a self-service grocery store, and the acci- 
dent occurred in an aisle banked on either 
side by bottles of charged water and ginger 
ale. While the mother made her selections 
among the canned groceries nearby, the 
child stood about five feet away in the middle 
of the aisle. Suddenly one of the bottles ex- 
ploded and flying glass struck the child, 
resulting in permanent injury and disfigure- 
ment. Suit was brought in the infant’s name 
to collect damages for the injuries. The 
facts were presented in the opening state- 
ment, and then defendant moved for an in- 
structed verdict on the grounds that the 
doctrine of res ipsa loquitur did not apply 
and that the infant plaintiff was a mere 
licensee and not an invitee. The trial judge 
granted the motion and took the case from 
the consideration of the jury. On appeal 
the court said: 


“ .. This infant plaintiff enjoyed the status 
of an invitee to whom the defendant owed 
the duty of ordinary care, and not that of 
a mere licensee to whom it would have owed 
no duty except not willfully to do her harm. 
It was error to rule otherwise. . . . De- 
fendant, in maintaining a retail store, im- 
pliedly invited the mother to come upon the 
premises. And by every consideration of 
custom and usage and common sense, such 
invitation extended to and included the 
mother’s infant child... . The next question 
involves the propriety of refusing to permit 
any testimony and deciding the case against 
plaintiff on the opening statement. This is 
an extreme measure and trial judges should 
invoke it most cautiously, for the opening 
statement is to be construed liberally and 
favorably to plaintiff's case. ... Only when 
it is clear in advance that plaintiff is abso- 
lutely precluded from a recovery may the 
trial court decide the case upon the open- 
ing statement. ... We think the trial judge 
should have permitted plaintiff to proceed 
with her evidence and make out a prima facie 
case, if she could. . . . It seems to us that 
the question of res ipsa loquitur would have 
been presented in clearer focus had plaintiff 
been permitted to bring in her proof... . 
We must hold that it was error to take the 
case from the jury upon plaintiff’s opening 
statement.” The judgment of the trial court 
was, therefore, reversed and remanded, with 
instructions to award a new trial.—Custer, 
etc., appellant v. Atlantic and Pacific Tea 
Company. Municipal Court of Appeals, Dis- 
trict of Columbia. August 7, 1945. 12 CCH 
NEGLIGENCE Cases 598. 


A. M. Goldstein, Emmett Leo Sheehan, for ap- 
pellant. 


George F. Hurley, Feldman, Kittelle, Campbell 
& Ewing, for appellee. 
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IS A JITTERBUG “DISORDERLY 
AND BOISTEROUS” ? 


(CALIFORNIA) 


©@ Hollywood Canteen 
Hostess thrown by jitterbug 
Employer-employee relationship 


The California District Court of Appeal 
seems to be in no doubt about it. “That 
the ‘jitterbug’ on a crowded dance floor, led 
by a boisterous man who with violence 
forces a dainty young lady against her will 
and protest to perform perversions of the 
terpsichore, is boisterous conduct and that 
he is a boisterous person is established by 
excellent authority.” Plaintiff was one of a 
group of 300 young women of the American 
Federation of Radio Artists who volunteered 
to assist the defendant in its canteen by 
acting as junior hostesses in the entertain- 
ment of the enlisted men. None received 
pay. Their efforts were rendered as a con- 
tribution to the war effort on behalf of the 
Jocal entertainment industry. Every evening 
at the canteen they were engaged in dancing 
with the guests of the defendant. Plaintiff 
regularly attended as a lieutenant of the 
junior hostesses and performed all duties as- 
signed to her. Plaintiff was introduced by 
another junior hostess to a marine who ex- 
pressed his preference to dance with her. 
“At the commencement of their dance to- 
gether the marine began to perform the 
antics of the ‘jitterbug’ without plaintiff's 
consent and against her wishes emphatically 
expressed. He executed queer, weird and 
unusual steps and figures. This perform- 
ance continued ‘fast and furious’ down the 
two sides and across one end of the dance 
floor while respondent protested to him and 
vainly screamed for help to be released. As 
they approached the stage at the east end 
the marine gave her a violent spin in which 
she slipped, struck the edge of the stage 
and fell in a sitting position to her serious 
injury.” The jury awarded her $5,000 dam- 
ages for a dislocated coccyx, a wrenched 
vertebra, severe shock and great pain and 
suffering. The canteen appealed. 


An ordinance of the City of Los Angeles 
makes it a misdemeanor for any person, 


“To permit any intoxicated, boisterous, or dis- 
orderly person to enter, be, or remain in or to 
assist in any such public dance hall, public dance 
or club dance."’ 


The court held that the dance was a public 
dance, and the actions of the jitterbug were 
boisterous, within the meaning of the ordi- 
nance. “That defendant’s violation of the 
cited ordinances proximately contributed to 
the fall of plaintiff and to the injuries she 
received is abundantly supported by the evi- 
dence. By thus violating city ordinances in 
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permitting the marine to remain in the can- 
teen and to conduct himself rudely and 
boisterously toward plaintiff contrary to her 
wishes, defendant failed to provide plaintiff 
with a safe place to dance or with safe danc- 
ing partners and failed to do everything 
reasonably necessary to protect her against 
injuries.” Plaintiff was an employee of the 
canteen, even though she received no pay 
for her work. Since she was not paid, she 
was not under the Workmen’s Compensa- 
tion Act. 


As to contributory negligence the court 
said: “There is no merit in appellant’s con- 
tention that respondent was negligent in not 
fleeing from the jitterbugging marine promptly 
on discovering his zeal for boisterous be- 
havior. Her conduct evidently impressed the 
trial judge as that of a reasonably cautious 
young woman who while ready to resent an 
affront, held in high regard the reputation of 
the house and the happiness of men in the 
armed service. The canteen was widely 
acclaimed and enjoyed extensive publicity. 
It was favorably known to all men of the 
fighting forces encamped in Southern Cali- 
fornia. Much effort was exerted to add 
glamour and attraction to the place. On 
the very evening of respondent’s tragedy the 
music was provided by an orchestra leader 
of international fame. Rash indeed would it 
have appeared to the management as well 
as to the soldier guests had respondent in 
time of war suddenly withdrawn from the 
revelry of a scene in which the prevalent 
colors were those of the uniforms of service 
men and the predominant tones were the 
melodies of patriotic airs. As a reasonably 
prudent young woman, with due regard for 
the welfare of her master and for its reputa- 
tion for hospitality, she was naturally re- 
strained from abrupt action by a consideration 
of the proprieties.” Judgment for the plain- 
tiff was affirmed.—Edwards v. Hollywood 
Canteen, appellant. California District Court 
of Appeal, Second District, Division Two. 
June 8, 1945. 12 CCH NeEcLIGENcE CASES 
509. 


Schell & Delamer, for appellant. 
Stanton & Stanton, for respondent, 


RES IPSA LOQUITUR IN COLLISION 
BETWEEN STREET CAR AND TRUCK 


(DISTRICT OF COLUMBIA) 


© Passenger injured 
Prima facie case 


While the plaintiff was riding as a passen- 
ger on the street ‘car, the car was involved 
in a collision with a motor truck. Plaintiff 
sued for her injuries, making both the street 
car company and the operator of the truck 
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parties defendant. The plaintiff called as 
witnesses the drivers of the car and the 
truck, who testified that they were in charge 
of their respective vehicles at the time of the 
collision. No further testimony was offered 
by either party. Both defendants moved for 
a directed verdict, which the trial court 
granted. On appeal to the Municipal Court 
of Appeals, this judgment was affirmed as 
to the operator of the truck, but reversed 
as to the street car company on the ground 
that as against the latter, a prima facie case 
was made which entitled appellee to go to 
the jury. On appeal to the Court of Appeals, 
this holding was affirmed. The appeal was 
by the street car company, and was based 
on the ground that the injury having been 
caused by a collision between two moving 
vehicles, only one of which was under the 
control of petitioner, no presumption of neg- 
ligence arose out of the occurrence. 


The Court of Appeals stated that there was 
a wide divergence of views on the question 
in the different states. “Though the ques- 
tion in the precise conditions we have here 
has not before arisen in this jurisdiction, 
the view has always been that a carrier of 
passengers is subject to certain definite re- 
sponsibilities which, without a showing that 
these were discharged, will justify an infer- 
ence of negligence. And this rule, as applied 
in cases of collisions between two moving 
vehicles, is . . . based on the fact that the 
control of the transportation of a passenger 
is wholly confided to the employees operat- 
ing the car and the passenger cannot be 
expected to be on the watch, either as to its 
management or that of other vehicles, if a 
collision takes place, to account for its occur- 
rence. Accordingly, the happening of such 
a collision and the surrounding circumstances 
may permit an inference of negligence on 
the part of the defendant which is sufficient 
to support the plaintiff’s case against a mo- 
tion for directed verdict. ... Here appellee 
was a passenger on one of the cars of the 
Transit Company and the fact imposed on 
the Company tHe exercise of a very high 
degree of care to transport her in safety 
to her destination. The management and 
control of the transportation were confided 
to the employee operating the car. Appellee 
was not expected or required to be on watch 
against accidents or collisions with other 
vehicles. Accordingly, when, as in this case, 
a collision occurred, that circumstance alone 
was sufficient to permit the jury to infer 
that the carrier had been negligent.” The 
judgment of the Municipal Court of Appeals 
reversing the judgment in favor of the Tran- 
sit Company and awarding a new trial, was 
affirmed.—Capital Transit Company, appel- 
lant v. Jackson. United States Court of Ap- 
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peals, District of Columbia, June 18, 1945. 
12 CCH NEGLIGENCE CASEs 466. 


Edwin A. Swingle, Ernest A. Swingle, Allan C. 
Swingle, for appellant. 


B. T. Sanders, Horace O. Pollard, for appellee. 


SHADOW ON MISSING STEP 
CAUSES FALL 


(PENNSYLVANIA) 


© Pedestrian injured 
Defective public stairway 
Contributory negligence 


Beyond a shadow of a doubt the city of 
Pittsburgh was at fault in permitting the 
wooden steps from Brereton Street to the 
parallel but higher Bigelow Boulevard to 
fall in a state of disrepair. In fact, the city 
did not deny its negligence, but it insisted 
that plaintiff was guilty of contributory 
negligence in falling on her way down the 
public stairs. The trial court rendered ver- 
dicts for the plaintiffs, the injured woman 
and her husband, but the court entered the 
judgments n. o. v., from which appeals were 
taken to prove the wife plaintiff’s negligence. 
The accident occurred on a clear but dark 
September evening when plaintiff with her 
two-year-old infant was descending the 
stairway to Brereton Street. Although she 
had lived in the neighborhood for a num- 
ber of years, she had had no occasion to 
use the steps since the preceding spring, 
when they were still in good condition. 
Thus, although others in the vicinity had 
complained to the city’s maintenance de- 
partment about the missing front half of 
the fourth step from the bottom, plaint'f 
herself knew nothing of the defect. Of 
course she fell on the broken fourth step, 
even though immediately before the acci- 
dent she saw what she “thought was the 
step”. “It looked,” she said, “like a regular 
step.” Here is her testimony as to the 
cause of the fall: 


Q. It wasn't because the steps were dark? 

A. No, because the shadow was dark the light 
cast on. 

Q. Is this a fair way to state it: That you 
couldn’t see this missing tread not because the 
steps were dark but because your shadow ob- 
scured the missing step. Is that right? 

A. Yes. 

Q. Is that a fair way of saying it now? 

A. Yes. 


In view of this account, the city contended 
that “as the stairway was otherwise sufh- 
ciently lighted, plaintiff is not excused from 
failing to observe the pitfall merely because 
her shadow made the defective step appear 
to be sound.” Said the appeal court, “With 
this contention we cannot agree, as it would, 
in effect, make plaintiff an insurer of her 
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own safety, requiring her to be extraordi- 
narily alert, where, on the contrary, the true 
measure by which her conduct is to be 
gauged rises no higher than that degree of 
caution employed by the ordinarily prudent 
person under like circumstances.” The 
court reversed the judgments for defendant 
city notwithstanding the verdicts.—Stewart 
et al., appellants v. City of Pittsburgh. 
Pennsylvania Superior Court. July 19, 1945, 
12 CCH NEGLIGENCE Cases 550. 

Crone and Cohen, Abe R. Cohen, Law & Finance 
Bldg., Samuel Goldstock, 615 Berger Bldg., Pitts- 
burgh, Pa., for appellants. 

Anne X. Alpern, Thomas E. Barton, 313 City- 
County Blidg., Pittsburgh, Pa., for appellee. 


SPONGE LEFT IN ABDOMEN 
FOLLOWING OPERATION 


(ILLINOIS) 


e Charitable institution’s liability 
Effect of carrying insurance 
Nurse’s liability 


After the performance of a Caesarean sec- 
tion on plaintiff's wife, a laparotomy sponge 
was left in her abdomen, which later caused 
her death from infection. Plaintiff sued the 
operating surgeon, the nurses who assisted 
at the operation, and the hospital. The 
sponges came in packages of five each, 
fastened by a string. As these packages 
were broken, defendant Dye, one of the 
nurses, counted the number of sponges and 
the strings were hung on a rack to indicate 
the number of packages broken. The sur- 
geon was the only person who inserted the 
sponges in the incision and removed them 
during the course of the operation. The 
used sponges were dropped into a basin, and 
the defendant Cox, the supervising nurse, 
then hung each used sponge on a rack. On 
completion of the operation, defendant Cox, 
who was charged with the counting of the 
sponges, counted the unused sponges, the 
strings, indicating the number of packages 
that had been broken, and the used sponges 
on the rack, and then informed the operating 
surgeon that the sponge count was correct. 
The incision was closed, leaving in the de- 
ceased’s abdomen a sponge with a string 
and a metal ring attached to it. The op- 
erating surgeon settled with plaintiff by the 
payment of $4,500 and the suit was con- 
tinued as to the hospital and the nurses, 
final judgment being entered against all the 
defendants. 


On appeal, the hospital contended that it 
was not liable because it was a charitable 
corporation, and so not liable for the torts 
of its agents or servants. The plaintiff con- 
tended that the hospital was liable in this 
instance because it was insured for such lia- 
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bility under a liability policy. The court 
held the hospital not liable. “The weight of 
authority supports defendant hospital’s con- 
tention that the fact that the charitable 
institution carries indemnity insurance in- 
demnifying it from liability, does not create 
liability in instances where such charitable 
institutions are immune from liability. .. . 
Illinois has not adopted the rule of qualified 
liability of a charitable institution, which 
prevails in Colorado and Tennessee. .. . 
The exemption from liability is absolute. 
The rule of respondeat superior is not ap- 
plicable to charitable institutions, and there 
is no basis for a judgment against them. 
The policy here involved insures the de- 
fendant hospital only against liability im- 
posed by law. It was procured to protect 
the hospital, not to enlarge its liability. 
Reason for procuring the insurance is found 
in the provisions requiring the insurer to in- 
vestigate and defend all claims and actions 
for damages, whether groundless or not, 
based on negligence of the officers and 
agents of the hospital. To hold the hospital 
liable because it carried this protection is to 
create a new liability and a new contract 
between the insurer and the insured.” As to 
the liability of the nurses, the defendant Dye 
had nothing to do with the used sponges 
and was not asked about the sponge count. 
The error in the count was made by de- 
fendant Cox. There was no evidence of 
negligence on the part of Dye; there was 
negligence on the part of the defendant Cox. 
Judgment against the latter was affirmed; 
judgment against the defendant Dye, and 
against the hospital was reversed.—Piper, 
Admr. v. Epstein et al., Dye et al., ap- 
pellants. Illinois Appellate Court, First 
District. Released July 19, 1945. 12 CCH 
NEGLIGENCE CAsEs 545. 


Lord, Bissell and Kadyk, for appellants. 


Krohn & MacDonald, Irving N. Stenn, for ap- 
pellee. 


WARSAW CONVENTION APPLIES 
TO “INTERNATIONAL 
TRANSPORTATION” 


(NEW YORK) 


e Airline passenger killed 
New York to Lisbon to New York 
Ticket contract 


Into the waters of the Tagus river in 
Portugal crashed the defendants’ “Yankee 
Clipper”. Taking off from New York, it 
was Lisbon-bound at the time of the crash. 
Plaintiff’s decedent had purchased a round- 
trip ticket to take him from New York to 
Lisbon and return. His executors and next 
of kin filed suit, predicated on his death, 
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against the carrier and the pilot. They 
based their suit on the law of the Republic 
of Portugal, and alleged it to be that, where 
a passenger in an aircraft dies as the result 
of injuries sustained in that Republic, the 
owner and operator of the aircraft are 
jointly and severally liable to the widow 
and children of the decedent for all ma- 
terial, monetary and moral damages result- 
ing from the death, unless the owner prove 
that the accident was not due to their fault 
or negligence. In other causes of action 
negligence of the carrier and pilot were 
alleged. The defendants pleaded, as affirma- 
tive defenses, the terms of the Warsaw Con- 
vention as a limitation of liability. The 
plaintiff moved to strike the defendants’ 
affirmative defenses on the ground that the 
Convention was not applicable. This motion 
was denied by the trial court, and affirmed 
on appeal. 


This treaty was adhered to by the United 
States but not by Portugal. By the terms 
of the ticket-contract it was made ap- 
plicable to the decedent’s transportation. 
Plaintiffs contended that the Convention ap- 
plied only to “international transportation”, 
that the transportation of the decedent was 
from New York to Lisbon; and that he 
merely had a privilege of return on the 
same airline. The defendants contended 
that the plaintiff’s carriage was “interna- 
tional transportation”; and that it was a trip 
from New York and return, with stopover 
privileges at Lisbon, etc. The Warsaw 
Convention provides that “For the purposes 
of this convention the expression ‘interna- 
tional transportation’ shall mean any trans- 
portation in which, according to the contract 
made by the parties, the place of departure 
and the place of destination, whether or 
not there be a break in the transportation 
or a transshipment, are situated either within 
the territories of two High Contracting 
Parties, or within the territory of a single 
High Contracting Party, if there is an 
agreed stopping place within a territory sub- 
ject to the sovereignty, suzerainty, mandate 
or authority of another power, even though 
that power is not a party to this conven- 
tion.” If the Convention applied, the de- 
fendants’ liability would be limited by the 
terms of the Convention. If it did not apply, 
then the law of the place of the accident 
would govern, and there would be no limita- 
tion. The Court found that the transportation 
of decedent was “international trans- 
portation” and that the Convention was 
applicable. “Inasmuch as the Convention, 
as a treaty, constitutes part of the law of 
this land, overriding state law and policies 


., its provisions supersede the usual doc- 
trine that the right and measure of recovery 
are governed by the /ex loci and not by the 
lex fori. It comes to this: One is not 
bound to seek redress in the courts of this 
country. He may submit to the jurisdiction 
of the foreign state and, presumably, have 
his rights determined in accordance with 
the law of that place. That is not our con- 
cern. But if he institutes action here, the 
law which we will apply is that set forth 
by the terms of the Convention, even though 
it be inconsistent with the law of the place. 
Comity is abridged to that extent.” It was 
not necessary for the carrier to offer the 
decedent passage on some other terms, or 
at other rates, in order to make the contract 
contained in the ticket, binding. For these 
and other reasons the judgment denying the 
motion to strike the affirmative defenses 
was affirmed.—Garcia et al., Exrs., ap- 
pellants v. Pan American Airways, Inc., 
New York Supreme Court, Appellate Divi- 
sion, Second Judicial Department. May 21, 
1945. 12 CCH Neciicence Cases 570. 
Francis Xavier Nestor, T. Catesby Jones, James 
W. Ryan, for appellants, 

Donald Havens, David L. Corbin, for respondent. 


Who’s Who in This Issue 


ALAN LOTH— 


Born in St. Louis, 1892. Admitted to the 
Iowa Bar in 1913, and has practiced law in 
Iowa since then. Member of the Ameri- 
can Law Institute, the Judicature Society, 
and the bar of the Supreme Court of the 
United States. A member of the American 
Bar Association and is currently serving 
on its committee for Iowa on administra- 
tive law. Also a member of the Iowa State 
Bar Association, and a member of the board 
of governors, and of various special com- 
mittees. Was special assistant to the Su- 
preme Court’s special committee to draft 
Rules of Procedure, in 1942. 


FREDERICK WELT— 


Formerly a member of the Vienna Bar. 
Graduated from Edinburgh University in 
1941, where he received the degree of PH.D. 
in international law and comparative law. 
He is now the holder of the E. C. F. Sc. 
oe for research in international air 
aw. 


+#1L J 


THE 


INSURANCE 


LAW JOURNAL 


SEPTEMBER 





(574) 





ali ala 








doc- 
overy 
y the 
; not 
f this 
ction 
have 
with 
con- 
, the 
forth 
ough 
lace. 
was 
* the 
Ss, or 
tract 
these 
z the 
nses 
ap- 
Inc., 
Divi- 
y 21, 


ames 


dent. 


ue 


the 
w in 
1eri- 
iety, 

the 
ican 
ving 
tra- 
tate 
ard 
om- 
Su- 
raft 


Sar. 


air 





a, ee 


a Ate S 





ee 
INSURANCE LAW JOURNAL 





September 


ESTABLISHED 





INDEX 


PAGE 
ant om 
Accidental Death 
Double indemnity 
Fall causing cerebral hemorrhage (Pa.). 561 
Fall is not ‘‘per se’’ an accident (Ore.). 559 


Arson 

Mortgage clause 
Arson by mortgagee’s ex-partner 
IE Seinlvken an " 558 


Automobile Policies 
Car stolen 
Meaning of ‘‘unattended’”’ (N. Y.) 554 
Loading and unloading clause 
Fall into open manhole (Utah) 549 


Automobiles 
Admissions in pre-trial order 
Binding effect on new counsel (Ore.) 552 
Carrier’s lability 
Bus driver punches passenger 


Punitive damages (Fla.) . 545 
Passenger falls from car (R. I.) 551 
Coercion of jurors by court (Mich.) 546 


Contribution for joint tort-feasor (Pa.)... 547 
Declaratory judgment action 


State or federal law governing? ‘ 548 
Inconsistent verdicts 

Intersection collision (Pa.) 551 
Liability of county 

Policeman off duty (Pa.) 553 
Manufacturer's and dealer’s liability 

Defective hood latch (Tenn.) 550 


Vehicle stalled on tracks 
Negligence in lowering gates (Mass.) 548 
Venue immunity 


Waiver by use of highways (Md.) 552 
Wrongful death action 
Adequacy of damages (Pa.) 545 
Aviation 


Passenger killed in Portugal 
Application of Warsaw Convention 
(N. Y.) 573 
“The Warsaw Convention”’ ~. 


abu 


Carrier’s Liability 
Bus driver punches passenger 


Punitive damages (Fla.) ; 545 
Passenger falls from car (R. I.) es 
Passenger injured in crap game (Cal.) 568 
Passenger pushed off car 

Over-crowded vehicle (Cal.) ....... onan ee 


Change of Beneficiary 
Attempted change without consent (Ohio) 560 


Contribution 
SOMME COUCRINOOTD CRUD) cnc ccecicvcsenscss 


1945 





1872. 
1945 
PAGE 
a= Dam 
Declaratory Judgments 
Case unripe for, 
Extended term insurance (Pa.) . 560 
State or federal law governing? wes. Oe 
Dependency 
Bigamous spouse as ‘‘dependent’’ 
Marriage in good faith (S. C.)... 565 


= 


Fire and Casualty Cases (Other than Negligence) 
Breach of warranty by insurance broker 
Fraudulent warehouse receipts (N. Y.). 555 
Mortgage clause 


Arson by mortgagee’s ex-partner 
(Minn.) : 558 

Multiplicity of suits on fire policy 

Injunction by insurer (Ala.) 556 
“Other insurance’’ clause 

I. C. C. endorsement (N. Y.) 557 
Regulation of foreign insurers 

State license law (N. Y.).. iow SH 

Fraud and Misrepresentation 

False answers in application 

Good faith of applicant (Ill.) . 563 


is me 
Gift of Policy 


“Gifts of Life Insurance’”’ 515 
Oral assignment by father to sons (N. J.). 562 


Group Insurance 
Insurance of bar members 
Plan discriminatory (Ia.) . ant 


— 


Life, Health and Accident Cases 
Attempted change of beneficiary 
Failure of company to consent (Ohlo).. 560 
Bigamous spouse as ‘‘dependent”’ 
- Marriage in good faith (S, C.) d 565 
Double indemnity 
Fall causes cerebral hemorrhage (Pa.) 561 
Fall not ‘‘per se’’ an accident (Ore.).. 559 
Extended term insurance 
Case unripe for declaratory judgment 
(Pa.) in Jiuttuavaesetucrta . 560 
Gift of policy 
Oral assignment by father to sons 
(N. J.) sittin adele aids ; . 562 
“Gifts of Life Insurance’’.......... ite San 
Group insurance of bar members 
Plan discriminatory and illegal (Ia.)... 563 


INDEX 




















































2 emer AS a9 





Life, Health and Accident Cases—continued 
Misrepresentations in application 
Good faith of applicant (Ill.) 
furder or suicide? 
Impeachment of own witness (Pa.) 


‘Loading and Unloading’’ Clause 
Fall into open manhole (Utah) 


“Loan Receipt Transaction Between Insurer 
and Insured’”’ 

Loth, Alan 
“Gifts of Life Insurance”’ 


—_— 
Malpractice 
Dentist’s malpractice 
Failure to tell patient of broken jaw 
(Ta.) 


Hospital’s liability 
Sponge left in abdomen following opera- 
tion (Ill.) 7 


Municipality’s Liability 
County’s liability 
Policeman off duty in accident (Pa.) 
Defective stairway 
Shadow on step (Pa.) 


ont Ot am 
Negligence Cases (Other than Automobile) 

Airline passenger killed in Portugal 

Application of Warsaw Convention 
(N. Y.) 

Breach of warranty of product 

Middleman’s liability 
Anti-freeze solution 
(Wash.) 

Carrier's liability 
Passenger injured in crap game (Cal.) 
Passenger pushed off street car (Cal.) 

Covenant not to sue v. release 
Agreement not to levy execution 

Failure to remove plaster from ear 
(Cal.) 

Defective public stairway 
Shadow on step causes fall (Pa.) 

Dentist’s malpractice 
Failure to tell patient of broken jaw 

(Ia.) 

Exploding bottle injures infant in store 
Infant as invitee (D. C.) 

Hospital's liability 
Sponge left in abdomen following opera- 

tion (IIl.) 

Jitterbug as ‘‘disorderly and boisterous”’ 

Hostess injured in Hollywood Canteen 


damages car 


(Cal.) : 
Manufacturer’s liability 
Restaurant patron eats contaminated 
pie (Tenn.) bala 


Res ipsa loquitur 
Street car-truck collision (D, C.) 


on an 
Olson, Delmar 
“Settlement Options and Partnership In- 
surance”’ , 
“‘Other Insurance”’ Clause 
I, C. C. endorsement (N. Y.) 


PAGE 





. 563 


564 


549 


528 


515 


569 


wn 
“I 
w 


566 


568 
569 


567 


571 








ni ie 


“Philosophy and Plan for Insurance Code 
Building, A’”’ . : Dias bee xaos ci 


Practice and Procedure 
Admissions in pre-trial order 

Binding effect on new counsel (Ore.) 
Coercion of jury by court (Mich.) 
Covenant not to sue v. release 

Agreement not to levy execution (Cal.) 
Declaratory judgments 

Case unripe for (Pa.) 

State or federal law governing? 
Impeachment of own witness (Pa.) 
Inconsistent verdicts 

Intersection collision (Pa.) 
Multiplicity of suits on fire policy 

Injunction by insurer (Ala.) 

Res ipsa loquitur 
Collision between street car and truck 
(D. C.) 
Venue immunity 
Waiver by use of highways (Md.) 


Products Liability 
Anti-freeze solution damages car 
Breach of warranty 
Middleman’s Hability (Wash.) 
Contaminated pie served by restaurant 
Manufacturer’s liability (Tenn.) 
Exploding bottle injures infant in store 
Infant as invitee (D. C.) 
Manufacturer's and dealer's liability 
Defective hood latch (Tenn.) 


— 
Railroad Crossing 
Vehicle stalled on tracks 
Negligence in lowering gates (Mass.) 


Res Ipsa Loquitur 
Collision between street car and truck 
Passenger injured (D, C.) 


otal tan 


‘Settlement Options and Partnership Insur- 
ance”’ 
S. E. U. A. 
State licensing of foreign insurers (N. Y.) 
Suicide 


Murder or suicide? 
Impeachment of own witness (Pa.). 


on OP an 
Warranties 


Breach of, by insurance broker 
Fraudulent warehouse receipts (N. Y.) 


‘Warsaw Convention, The’’ 


Welt, Frederick 
“The Warsaw Convention" 


Williams, Robert D. 
“A Philosophy and Plan for Insurance 
Code Building’ cence akin e uae 


Wrongful Death 
Adequacy of damages 
Leek Of preok (PS.) ....6..008- 


THE INSURANCE LAW JOURNAL 


(576) 


PAGE 


. 535 


552 
546 


567 


560 


548 


533 


556 


564 


. 535 


545 


BUY ALL THE BONDS YOU CAN... 


KEEP ALL THE BONDS YOU BUY 








{ : 3 iz 

— ; 

a arte SS onal 
es ee eat 





